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WTHI-TV PROGRAM LOG 


Date: _February 25, 1957 Page No.7 Day of Week Monday 


DR. HUDSON SECRETJOURNA 
(Drewery's)''The Doctor Bennet S salt 
Rival Dog Food L758 (SAD |. 
FILM #2 


Terre Haute Auto 
SL #2 © 
& ID SL #60 (Radio) — 


9:32:30 |937 | p)2-| DRAGNET (NC-NBE 
(Schick) (alt) "The Big Game" 
SL PT #144 


| /002~ | /o7—| Bryant Chevrolet 
| SL #1, 2,3,4, 5, 6,3, 1 


007 bof Meadows Cen Ten Assoc bl 
SL #45, 9 
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SL #1, SL PT #102 . 
THE NEWS ROUNDUP 
(Standard Oil) 


Commercial #1: FILM #1?77A 
Commercial #2: FILM #172 
CLOSE: SL #1 


SL #2 mea #178 
William-Davis (SA)@ 
FILM #4 be 


10:18:40 |/482| WBE! su #2, SLPT #182 (LC) 
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{ (Paitson Bros. Hardwar 
02 / | /o7#7Z\ Commercial: SL #22,30 
CLOSE: SL#2, SL PT #182 
SL #1 (Stewart-Carey) 
10:23:10 oF Lake Central Airlines (SA)@ 
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SL PT #1 
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Commercial SL #56,51 
CLOSE: Paitson SL #64, SL PT #1 
SL #7 (Mace) 


Anahist FILM # AC-57 (SA)@ 
ID SL #60 (Radio) 5m 


10:32:20 RAY ANTHONY SHOW #18 (NC-ABG 
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FILM #18-60R a 


ID SL #60 (Radio) 


SIGN OFF & SL PT #139 
NATIONAL ANTHEM FILM FILM 
126 05 74 
TURN OFF BLOSERS & MARQUE 
LIGHTS. 
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B 
ORDER FCC 58-898 62701 


At a session of the Federal Communications Commission held at 
its offices in Washington, D. C. on the 17th day of September, 1958; 

The Commission having under consideration the above-captioned 
application (BRCT-193) of Wabash Valley Broadcasting Corporation re- 
questing renewal of its license for Station WTHI-TV, Channel 10 in Terre 
Haute, Indiana, and the application (BPCT-2514) of Livesay Broadcasting 
Co., Inc. for a construction permit for a new television broadcast sta- 
tion to operate on Channel 10 in Terre Haute; and 

IT APPEARING, That the above-captioned applications are mutual- 
ly exclusive in that operation by both applicants, as proposed, would 
result in mutually destructive interference; and 

IT FURTHER APPEARING, That by letters dated September 4, 
1958, each of the above-named applicants requests that its application 
be designated for hearing immediately and expressly waives its rights 
under Section 309(b) of the Communications Act of 1934, as amended, to 
notice preceding designation for hearing, of all objections to its appli- 
cation, as well as the source and nature of such objections, and an op- 
portunity to reply; and 

IT FURTHER APPEARING, That the above-named applicants are 
the only parties entitled to notice under Section 309 (b) of the Communica- 
tions Act of 1934, as amended; and . 

IT FURTHER APPEARING, That upon due consideration of the above- 
captioned applications, the Commission finds that pursuant to Section 
309(b) of the Communications Act of 1934, as amended, a hearing is 
necessary; that Wabash Valley Broadcasting Corporation is legally, 


[73] 
financially, technically and otherwise qualified to own and operate the 
proposed television broadcast station; that Livesay Broadcasting Co., 
Inc. is legally qualified to construct, own and operate the proposed 
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television broadcast station, is technically so qualified except as to issues 
"1", "2", and ''3'' below; and is otherwise qualified except as to issue 
"4"" below; 

IT IS ORDERED, That pursuant to Section 309(b) of the Communica- 
tions Act of 1934, as amended, the above-captioned applications of Wabash 
Valley Broadcasting Corporation and Livesay Broadcasting Co., Inc. ARE 
DESIGNATED FOR HEARING IN A CONSOLIDATED PROCEEDING at a 
time and place to be specified in a subsequent order upon the following 
issues: 

1. To determine the precise geographic coordinates for the 
proposed antenna site of Livesay Broadcasting Co., Inc., 
since the coordinates specified do not define the same 
location indicated by Exhibit VII of the application. 

To determine whether the profile graphs submitted by Livesay 
Broadcasting Co., Inc. , comply with the provisions of Sec- 
tion 3. 684(d) of the Rules. 
To determine whether the proposed antenna system and 
site of Livesay Broadcasting Co., Inc. would constitute a 
hazard to air navigation. 
To determine whether Livesay Broadcasting Co., Inc. is 
financially qualified to construct, own and operate the 
proposed television broadcast station. 
To determine on a comparative basis which of the operations 
proposed in the above-captioned applications would better 
serve the public interest, convenience and necessity in 
light of the significant differences between the applicants 
as to: 
a. The background and experience of 
each having a bearing on its ability 
to own and operate the proposed tele- 
vision broadcast station. 
b. The proposals of each with respect 





to the management and operation of 
the proposed television broadcast 
stations. 
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. The programming service proposed in 
each of the above-captioned appli- 
cations. 

To determine, in light of the evidence adduced 
pursuant to the foregoing issues, which of the 
applications should be granted. 

IT IS FURTHER ORDERED, That the issues in the above-entitled 
proceeding may be enlarged by the Examiner on his own motion or on 
petition properly filed by a party to the proceeding and upon a sufficient 
allegation of facts in support thereof, by the addition of the following 
issue: 

To determine whether the funds available to the applicants 

will give reasonable assurance that the proposals set forth in 

the applications will be effectuated. 

IT IS FURTHER ORDERED, That to avail themselves of the oppor- 
tunity to be heard Wabash Valley Broadcasting Corporation and Livesay 
Broadcasting Co., Inc. pursuant to Section 1.140(c) of the Commission's 
Rules, in person or by attorney, shall within 20 days of the mailing of 
this Order file with the Commission, in triplicate, a written appearance 
stating an intention to appear on the date fixed for the hearing and present 
evidence on the issues specified in this Order. 

FEDERAL COMMUNICATIONS COMMISSION 
Mary Jane Morris 


[SEAL] 


Secretary 
Released: September 22, 1958 
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[Received Oct. 10, 1958 F.C.C. ] 


PETITION TO ENLARGE ISSUES 


Comes now Plains Television Corporation, licensee of WICS, 
Springfield, Illinois, and permittee of television station WCHU, Cham- 
paign, Ulinois, and respectfully requests that the issues specified by 
the Commission in its order released September 22, 1958 in the above- 
entitled proceeding be enlarged to include the following: 

(a) To determine the impact of a grant of the 

application of Livesay Broadcasting Co., Inc. on the 

present and proposed operations of the UHF stations 

in the Springfield- Decatur-Champaign- Urbana area; 

(b) To determine whether grant of the applica- 

tion of Livesay Broadcasting Co., Inc. would be con- 

sistent with the Commission's Table of Television 

Allocations (Section 3.606 of the Commission's Rules), 

with the Commission's policies governing the alloca- 

tion of television channels, and with the action 

taken by the Commission on February 26, 1957 in 

Docket 11747 (Television Allocations in Springfield, 

Ill. —St. Louis, Mo. Areas, 22 FCC 318); 


(c) To determine whether there are now or have 
been agreements or understandings between Livesay 
Broadcasting Co., Inc., Wabash Valley Broadcasting 
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Corporation, and/or Illiana Telecasting Corp. , appli- 
cant for Channel 2, Terre Haute (BPCT-2392, Docket 
No. 12260), with respect to the utilization of Chan- 
nels 2 and 10 in Terre Haute; whether Wabash Valley 
or Livesay have failed to disclose material facts in 
their applications and in material submitted in con- 


nection with such applications as to their proposals 





with respect to the operation of Channel 10; and, 
whether Livesay, Wabash and/or Illiana have abused 
the processes of the Commission by misrepresentation, 
concealment or otherwise, in connection with the 
filing of their applications herein, and/or in con- 
nection with the avoidance of the procedures contem- 
plated by Section 309(b) of the Act; 

(d) To determine, in light of the evidence 
adduced pursuant to the issues above, whether a 
grant of the application of either Livesay or of Wabash 
would serve the public interest, convenience, and 
necessity. 
The standing of petitioner in this proceeding is shown in its pe- 


tition to intervene, filed simultaneously herewith.2/ 


I. Statement in Support of Proposed 
Issues (a) and (b) 


1. As shown by the engineering affidavit, attached hereto and made 
a part hereof, the Livesay application proposes an antenna site near 


Kansas, Illinois--some 26 miles west of 


1/ Cf. Memorandum Opinion and Order In Re Application of Richard C. 
Simonton d/b/a/ Telemusic Co., et al., Docket No. 12318, FCC 
98-943, Mimeo 63595, released October 9, 1958, where the Commission 
states: '". . . we fail to observe any impediment to the simultaneous 
filing of petitions to intervene and enlarge issues on behalf of the same 
party. Logically, the Petition to Intervene requires prior consideration, 
for upon such consideration entertainment of petitioner's request to en- 
large issues necessarily depends. Nevertheless, the allegations con- 
tained in each of the respective petitions may be passed upon at one and 


the same time." 
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Terre Haute. Operation from this proposed site would provide a second 
VHF service to the Springfield-Decatur-Champaign-Urbana area. 

2. The Livesay proposal will provide Grade A service to Champaign- 

Urbana and to Philo and Tolono, Illinois, communities within the Grade 
B service area of WCHU. All the city grade, Grade A and Grade B ser- 
vice areas of WCHU will be included within the proposed Grade B contour 
of the Livesay application and approximately 50% of the WCHU city grade, 
Grade A and Grade B service areas will be included within the Livesay 


Grade A service area. 1/ 


3. The Grade B contour of the Livesay proposal will also overlap 
substantial portions of the city grade, Grade A and Grade B service areas 
of WICS. In addition, the Livesay proposal will provide a Grade A ser- 
vice to Sullivan and Lovington, Illinois, and Grade B service to Shelby- 
ville, Decatur and Bement, Illinois, communities within the WICS 
service contours. 

4. The Livesay proposal will also provide Grade B service to 
Decatur, Illinois and the Grade A and Grade B contours of the Livesay 
application will overlap the Grade A and 


1/ The WCHU contours shown in the attached affidavit are taken from 

its pending application to change site (BMPCT-5183). Substantially 
greater overlap conditiqns would exist from its presently authorized site, 
utilizing its presently authorized facilities (see BPCT-2203). 
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Grade B contours of UHF television station WTVP, Channel 17, Decatur, 
Illinois. 

5. The Livesay proposal is an obvious attempt to utilize Channel 10 
at a point almost as far from the channel's principal city and as close to 
the Springfield- Decatur-Champaign-Urbana area as is possible under the 


Commission's television engineering standards. It is to be contrasted 
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with the proposed Wabash Valley Broadcasting Corporation (WTHI-TV) 
operation on Channel 10 from an antenna location approximately 26 miles 
from the Livesay site and the proposed Wabash Channel 2 operation 
(BPCT-2293) approximately 30 miles from the Livesay site, neither of 
which will seriously interfere with UHF operations in the area here under 


consideration. 
6. The advent of a second VHF service in the ‘Springfield-Decatur- 
Champaign areas 1/ may well force the termination of operations by one 


or more of the area's existing UHF stations and foreclose initiation of a 
new service by station WCHU, Champaign. The Commission has repeatedly 
recognized the crippling effects of a second VHF signal on UHF operations. 
For example, in the Albany case it stated (Television Allocations in Al- 
bany-Schenectady-Troy, N.Y. Areas, 22 FCC 293, 302): 


1/ A first VHF service is now provided by television station WCIA, 


Channel 3, Champaign-Urbana. 


[91] 


- Our experience in other markets convinces 

us that the advent of a second VHF station in a 

UHF market such as Albany-Schenectady-Troy, 

would, in all probability, destroy the ability of 

the existing UHF stations to continue to provide 

service in the area. 
The inability of UHF to compete against two VHF services is now so well 
known as not to require further discussion. 

7. That part of the Springfield-Decatur area to which Livesay now 
proposes to bring a second VHF service is, and has been recognized by 
the Commission to be, "predominantly UHF in the sense that a number of 
UHF stations are presently operating there and relatively little VHF ser- 


vice invades the area."' Television Allocations in Springfield, Ill. --St. 
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Louis, Mo. Areas, 22 FCC 318, 321 (1957). In this report the character 
of the area was described by the Commission as follows: 


The UHF character of the Springfield area is 
further evidenced by the high percentage of TV sets 
in the area capable of receiving UHF transmissions. 
The parties agree that virtually all sets in the 
Springfield area are equipped for UHF. Data in the 
record for June 1956 indicates that 100 percent of 
the sets in the Springfield metropolitan area and 
99 percent of the sets in Sangamon County, Spring- 
field's home county, are equipped for UHF. More- 
over, it appears that all sets now being sold in 
the Springfield area are equipped for UHF. The 
parties supporting deintermixture maintain that 
87.1 percent of all television homes in the nine- 
county area surrounding Springfield can presently 
receive UHF. 

The flat terrain in the Springfield area is 
ideally suited for UHF propagation. This central 
Illinois farmland contains few hills or other promi- 
nent features which might restrict UHF coverage, 
and we are convinced that UHF can deliver satis- 
factory service in this area. (22 FCC 318, 321-322). 
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The Commission also said: 
The Springfield-Decatur area is now predominantly 
UHF, the terrain is satisfactory for UHF propa- 
gation, the vast majority of sets in the area are 
_ capable of receiving UHF transmissions, and a 

number of UHF stations are actively engaged in 
providing service to the public. Additional UHF 
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channels in the lower portion of the spectrum are 
available for assignment to this area, and we are 
convinced that UHF can provide satisfactory serv- 
vice here. Our experience indicates that the estab- 
lishment of a VHF station in such an area would 
seriously detract from the ability of the UHF 
stations to continue to provide service. While 
multiple UHF stations will be able to compete 
effectively in this market, there is great danger 
that the addition of a VHF channel would destroy 
effective competition. Moreover, our decision 
here comports with our action in the Peoria dein- 
termixture case (Docket No. 11749). In that pro- 
ceeding we have concluded that the public interest 
would be served by deleting Channel 8 from Peoria. 
A station on this frequency in Peoria would have 
provided VHF service to parts of the service areas 
of UHF stations in the Springfield-Decatur area. 
Conversely, a station on Channel 2 in Springfield 
would provide VHF service to portions of the area 
that will be served by UHF stations in Peoria, 
which the Commission has determined should be all- 
UHF. We conclude that the deletion of Channel 2 
from the Springfield area will enhance the oppor- 
tunities for more effective competition among a 


greater number of stations. [Emphasis supplied. ] 


These conclusions have been affirmed by the United States Court of Ap- 
peals for the District of Columbia Circuit, sub nom. Sangamon Valley 
Television Corporation v. Federal Communications Commission (Case 
No. 13992, decided May 1, 1958). The wisdom of the Commission's de- 
cision deleting Channel 2 has also been confirmed by the Nielsen 
Coverage Service No. 3 (1958) which shows that Illinois has the second 
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largest number of UHF-user homes of all the states and has experienced 


a 7% increase in 
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UHF usage since 1956 as compared with an 8% decrease for the country 
as a whole. 

8. The proposal of Livesay to introduce a second VHF service in 
this area thus raises serious questions as to whether the proposal is 
consistent (a) with the allocation of Channel 10 to Terre Haute, Indiana 
(Section 3.606 of the Commission's Rules); (b) with the Commission's 
decision to "deintermix" the Springfield-Decatur-Champaign-Urbana 
area in Docket No. 11747 (22 FCC 318); and, (c) with the specific conclusion 
of the Commission that deletion of the second VHF channel from this area 
would "enhance the opportunities for more effective competition among a 
greater number of stations."" Proposed issues (a) and (b) therefore should 
be added to adduce evidence under which the Commission will determine 
whether a grant of the Livesay application will serve the public interest, 
convenience and necessity. The Commission has specifically stated that 
it’ . . . will afford careful scrutiny to any application for VHF channels 
in other cities which may appear to specify transmitter sites unnecessarily 
close to [predominately UHF areas]. Television Allocations in Peoria, 
Ill., etc., Areas, 22 FCC 324, 349 (1957). Such scrutiny must be af- 
forded the Livesay proposal to determine its impact upon present and 
proposed UHF operation in the Springfield- Decatur-Champaign- Urbana 
area if the Commission's policy to promote competition among a greater 


number of television stations is to be effectuated. 1/ 


1/ Similar issues have been added in cases involving the introduction 
of an additional VHF signal into a UHF area. See Deep South Broadcast- 
ing Co., 12 RR 677 and cases cited in Petition to Intervene. 
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Il. Statement in Support of Proposed Issue (c) 


9. Wabash Valley Broadcasting Corporation presently operates on 
Channel 10, Terre Haute, Indiana. In 1957, Wabash filed an application 
requesting a construction permit for a new television broadcast station 
to operate on Channel 2, Terre Haute (BPCT-2293, Docket No. 12258). 
Two other applications were also filed for permission to construct new 
television stations on Channel 2 (Cy Blumenthal, BPCT-2316, Docket 
No. 12259; Illiana Telecasting Corp., BPCT-2392, Docket No. 12260). 

10. On December 5, 1957, the Commission designated these 
three applications for consolidated hearing on three comparative issues. 

11. On April 29, 1958, the application of Cy Blumenthal was dis- 
missed at the request of the applicant. On April 30, 1958, the two re- 
maining applicants for Channel 2 filed a "Joint Motion for Continuance," 


the purpose for which was stated as follows (p. 2): 


It is the desire of the remaining two appli- 

cants to have the comparative hearing continued 
for a brief period, to permit a study of the stiua- 
tion in the light of Mr. Blumenthal's withdrawal, 
with a view to bringing the second television 
service to Terre Haute without the delay attendant 
in a lengthy comparative proceeding. It is believed 
that the continuance will make possible the sub- 
stantially earlier use of channel 2 in Terre Haute, 
and, consequently, that it is in the public interest. 


[95] 
12. On June 2, 1958, Livesay Broadcasting Co., Inc. filed an 
application for Channel 10, Terre Haute. In response to question 3, 
Section I, of FCC Form 301, Livesay stated that its application was con- 
tingent on the grant of the application of Wabash for Channel 2 (BPCT-2293). 
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Ten days later, without giving any explanation for making the change, 
Livesay amended its application to specify that it was not so contingent. 


13. On June 25, 1958, Wabash and Illiana filed a second joint 
motion for continuance of their comparative Channel 2 hearing, stating 
as follows: 

2. Following the grant of the April 30, 1958, 
motion, movants entered into negotiations and for- 
mulated several plans for submission to the Com- 
mission whereby the two channels allocated to Terre 
Haute could be assigned to the two applicants with- 
out a hearing. 

3. Before a final plan could be formalized 
and presented to the Commission, however, Livesay 
Broadcasting Co., Inc. filed an application for a 
construction permit for a new commercial television 
broadcast station at Terre Haute, Indiana, to oper- 
ate on Channel 10, the channel presently licensed 
to, and occupied by, Wabash Valley Broadcasting 
Corporation. 

4. The Livesay application was tendered for 
filing on June 4, 1958, contingent on the grant 
of the above styled application of Wabash Valley — 
Broadcasting Corporation for channel 2. Later, 
however, the Livesay application was amended to 
remove the contingency and on June 17, 1958, was 
accepted for filing with the note that it was 
"mutually exclusive with the pending renewal of 
license application of WTHI-TV, BRCT-193." See 
Report Nos. 5792 and 5793 "Broadcast Applications 
Accepted and Tendered for Filing.'' The Wabash 
Valley Corporation applications for renewal of 
the licenses of Stations WTHI, WTHI-TV and 
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WTHI-FM were tendered for filing on, and have 
been pending before the Commission since, April 
24, 1958. 

5. The purpose of the continuance requested 
herein is to permit the movants to study the situ- 
ation, including the posture of the present channel 
2 proceeding and their plans in connection there- 
with, in the light of the filing of the Livesay 
application for channel 10. As it now stands, the 
Livesay application for channel 10 would seem to 
require a comparative hearing with the Wabash 
Valley renewal application. The situation is at 
best a complicated one, raising among other things, 
the definite possibility of simultaneous hearings 
for Wabash Valley and probable procedural problems 
for the Commission, and the additional time requested 
herein is necessary to permit the parties to re- 
evaluate their positions and their previously negotiated 
plans. 


14. On September 2, 1958, Wabash and Illiana filed a third Motion 
for Continuance, the purpose for which was stated as follows: 
1. The purpose of the continuance requested 
herein is to permit the applicants to complete 
negotiations looking toward the early resolution 
of the comparative aspect of this hearing. Illiana 
is considering amending its application to specify 
another channel. If such amendment is filed the 
comparative issues in the case will be rendered 
moot. 
2. The additional time requested would not 
prejudice any interested party or the public. On 
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the contrary, it appears that the rendition of im- 
proved television service (on channel 2) to the 
public in the Terre Haute area will be made pos- 
sible at an early date, if the applicants are able 
to complete their present negotiations. 


15. At the present time, the time for exchange of exhibits in the 
Channel 2 proceeding has been set for November 10, 1958, with a fur- 
ther prehearing conference scheduled for 


[97] 
November 19, 1958.. December 1, 1958 has been designated as the date 


for commencement of the formal hearing. 


16. On September 4, 1958, two days after Wabash and Illiana 
had filed their third Motion for Continuance in the Channel 2 proceeding, 
both Wabash and Livesay filed letters in the present proceeding ''waiv- 
ing" their rights to notification under Section 309(b) of the Communications 


Act. Livesay stated that its request was made "in order to expedite 


consideration of, and action upon its application, [so] that the Commis- 
sion [might] designate its application for consolidated hearing at the 


earliest practicable moment." In the letter filed on behalf of Wabash, 
the following was stated: 


Since such action may facilitate the acti- 
vation of a second television station in Terre 
Haute, Indiana (see Joint Motion for Continuance 
filed in Terre Haute channel 2 proceeding (Docket 
Nos. 12258 and 12260) on September 2, 1958), 
Wabash Valley Broadcasting Corporation also re- 
quests that the above-mentioned applications be 
designated for hearing at an early date and, in 
the interest of expedition, hereby waives its 
right to the notification provided for by Section 
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309(b) of the Communications Act and its right 
to reply thereto. 


17. On September 17, 1958, without following the procedure of 
notification specified by Section 309(b) and noting the applicant's requested 


waiver thereof, the Commission designated the applications of Wabash 
and Livesay for consolidated hearing (Docket Nos. 12605 and 12606) i/ 


1/ No public notification was ever given by the Commission of the re- 
quested waiver of the 309(b) procedure by the applicants herein. 
Neither did the Commission ever give public 
(continued on next page) 
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18. Realistically, it must be recognized that an applicant cannot 
normally expect to be able to compete successfully in a comparative 
hearing with the application of an established station for renewal of li- 
cense. See Report of the Network Study Staff, Vol. I, Ch. I, pp. 10-11. 
This was recognized by Livesay when it originally filed its application 
for Channel 10 herein contingent upon a grant to Wabash of its application 
for Channel 2. When, however, Livesay amended its application, without 
explanation, to remove the contingency contained therein, it acted incon- 
sistently with the realities and history of hearings such as it proposed to 
carry out. Three months later, Livesay and Wabash filed "waivers" of 
their rights under Section 309(b) in order to "expedite" action on their 
applications for Channel 10. This was done by Wabash at a time, when 
according to its own admissions, it was close to reaching an agreement 
with [liana which would permit an immediate grant to it of an authoriza- 
tion for Channel 2 and thereby preclude any further prosecution of its 
application for renewal on Channel 10 (See Section 3.636 of the Commis- 


1/ 


sion's Rules) . 
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(continued from preceding page) 
notice of the amendment of Livesay on June 12 which changed its appli- 
cation from contingent upon the grant of the Wabash application for 


Channel 2 to not contingent. 


1/ There is no indication in the record that it was ever contemplated 
that Wabash would withdraw from the Channel 2 proceeding. On the 
contrary, it was Illiana which, according to the September 2 Motion, was 


considering an amendment to specify a different channel. 
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19. Not being privy to the discussions, Plains does not know, nor 
does it purport to know, what agreements or understandings may exist 
between Livesay, Wabash and/or Illiana with respect to the prosecution of 
their various applications. Plains recognizes also that these three appli- 
cants have had considerable experience in the broadcast field and that 
they have rendered a meritorious service to the public over a period of 
years. However, it is submitted that a bare recitation of the facts and 
circumstances of record surrounding the prosecution of these applications 
raises serious questions as to what the parties may have agreed upon, or 
what they may intend, with respect to the further prosecution of the appli- 


cations. 2/ The Commission is entitled to have, and should insist upon, 


a full disclosure by the parties as to these facts and circumstances. 


1/ Attention is called to the Notice of Proposed Rule Making in 
Docket No. 12509, released June 30, 1958, wherein the Commis- 
sion states: 
In an increasing number of broadcast cases designated 
for comparative hearing competing applications are being 
amended or dismissed upon agreement for the payment of some 
consideration or for consolidation of interests, leaving the 
remaining application free for an unopposed grant. The 
Commission is concerned that these practices may tend to 
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defeat the purpose of hearings on applications for broadcast 
facilities and encourage the filing of marginal or "strike" 
applications in the hope that payment may be exacted in con- 
sideration of amendment or dismissal of such applications. 
In many instances these practices may also represent an 
abuse of the Commission's hearing processes. 
It is to be noted that the action designating the applications of Livesay and 
Wabash herein was taken by a 4-2 vote, with Commissioners Hyde and 


Craven voting for a 309(b) letter. 
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20. Specifically, theCommission is entitled to know: 
(1) Whether the application of Livesay is not in fact con- 


tingent upon the grant of an authorization to Wabash for Channel 2. 


(2) Whether Wabash now contemplates, or has ever contem- 
plated, going through a comparative hearing with Livesay for Channel 10. 

(3) Whether the avoidance of the 309(b) procedure by Live- 
say and Wabash in the present case was not in fact sought and obtained in 
order to receive "umbrella" protection for their applications to facili- 
tate further negotiations between the three applicants with respect to the 
two channels, rather than to "expedite'' consideration of those applications 
as stated. 

(4) Whether any understanding exists that Livesay may, with- 
out objection from Wabash, amend its application, if necessary, to cure 
issues on financial and technical qualifications set forth in the order 
designating the applications for hearing. 

(5) Whether there are now, or have been, agreements or 
understandings among Livesay, Illiana and/or Wabash concerning the 
further prosecution of their applications before the Commission. 

21. FCC Form 301 requires an applicant to swear "that he has 
endeavored to supply full and correct information as to all matters which 
are relevant to this application and that he has done so as to all matters 
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within his own knowledge" [emphasis supplied]. 
101 


22. As the Commission has stated, "The Communications Act of 
1934, as amended, contemplates that an applicant for permit or license 
shall establish those qualifications which would support a finding that a 
grant to them would serve the public interest. This of necessity presup- 
poses a candid, honest and complete disclosure of all facts underlying the 
application and deemed by the Commission to be essential."' Carbon Emery 
Broadcasting Co., 12 RR 1268, 1285 (1955). "The fact of concealment may 
be more significant than the facts concealed. The willingness to deceive 
a regulating body may be disclosed by immaterial and useless deceptions 
as well as by material and persuasive ones."" FCC v. WOKO, Inc., 329 
U.S. 223, 227. 

23. As noted before, Plains does not pretend to know all the facts 
surrounding the filing and prosecution of the applications of Livesay, 
Wabash and Illiana. But it is submitted that from the facts of record now 
before the Commission it is clear that there exist matters which are 
relevant to the Commission's determination in this proceeding that have 
not been disclosed by the parties. 

24. The Commission should therefore, on its own motion, ascertain 
these facts and circumstances either by adding the issues proposed herein 
or by requiring that further information be submitted by the applicants 


herein, verified by the principals 
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1/ If the principals make a satisfactory explanation of the 


involved. — 
matters described above, so far as Plains is concerned, it will willingly 
and voluntarily withdraw Issue (c) proposed hereby. But until such time, 
Plains must insist that there are matters left undisclosed and questions 
unanswered which are of a serious nature and about which an explanation 
should be made. 


1/ _—_ Section 1. 304 of the Rules provides, ''The Commission may require 
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an applicant to submit such documents and written statements of fact, 
under oath, as in its judgment may be necessary. The Commission may 
also, upon its own motion or upon motion of any party to a proceeding, 
order the applicant to amend his application so as to make the same more 
definite and certain." 


[103] 

WHEREFORE, Plains requests that the Commission adopt the is- 
sues proposed herein and/or institute such further inquiries in the 
present proceeding as may be necessary to obtain a full disclosure of the 
facts and circumstances surrounding the prosecution of the applications 
of Wabash, Livesay and Illiana. 1/ 

Respectfully submitted, 
PLAINS TELEVISION CORPORATION 
By /s/ James A. McKenna, Jr. 
/s/ Robert W. Coll 
McKenna & Wilkinson 


1735 DeSales Street, N. W. 
Washington 6, D. C. 


October 10, 1958 Its Attorneys 


Ly, Plains, in addition to being a party in interest to the present pro- 
ceeding (see Petition to Intervene filed concurrently herewith), 
plans to file an application for permission to construct a new television 
station on Channel 10, utilizing a site removed from the Springfield- 
Decatur area. Plains presumed that such applications would not be pro- 
cessed until and unless WTHI-TV obtained an authorization for Channel 
2 and pending rule-making proposals involving the move of Channel 10 
from Terre Haute to Lafayette were finally resolved (see Docket No. 
12065). Within the time specified by Section 405 of the Communications 
Act, Plains will file a petition requesting reconsideration by the Com- 
mission of its action designating the applications of Wabash and Livesay 
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for consolidated hearing in the present proceeding. 


[104] 
State of Illinois ) 
) ss 
County of Cook ) 

The attached map showing the pertinent service contours, existing 
or proposed, of television stations WICS, Springfield; WCHU, Champaign; 
WTVP, Decatur; and the proposed Livesay Broadcasting Company, Inc., 
Terre Haute, was prepared by me, at the request of Plains Television 
Corporation. 

The service contours of WICS were determined from height and 
ERP stated in its application for modification of construction permit 
dated September 12, 1958. Those of WCHU were determined from its 
application for modification of construction permit dated August 30, 1958. 
Those of WIVP were determined by applying its licensed ERP of 174 kw. 
to the heights above average terrain from its application for modification 
of construction permit dated July 12, 1954. The contours of the proposed 
Livesay Broadcasting Company were transcribed without verification from 
Exhibit E-IX prepared by J. R. Livesay. 


My qualifications as a consulting radio engineer are a matter of 


record with the Federal Communications Commission. The facts stated 
upon the attached exhibit are true of my own knowledge except those 
stated to be upon information or belief, and I believe them to be correct. 
Date: October 6, 1958 

[SEAL] /s/ George M. Sklom, Affiant 


/s/ Robert A. Jones 
Notary Public 


My commission expires Jan. 8th, 1961 
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[Received Oct. 10, 1958, F.C.C. ] 


PETITION TO INTERVENE 


Plains Television Corporation pursuant to Section 309(b) of the Com- 
munications Act of 1934, as amended (47 U.S.C. 309(b)) and Section 
1.104(a) of the Commission's Rules, requests leave to intervene and be 
made a party to the above-entitled proceeding. In support whereof, the 
following is shown: 

1. Plains Television Corporation (hereinafter referred to as Plains) 
is the licensee of television station WICS, Channel 20, Springfield, [li- 
nois. WICS began operation on September 17, 1953. Plains is also the 
permittee of television station WCHU, Channel 33, Champaign, Illinois, 
not yet on the air. 1/ 


2. Livesay Broadcasting Co., Inc., one of the two 


1/ ‘The construction permit for WCHU was granted on September 19, 
1957. An application for change of site is now awaiting Commission ac- 
tion. (BMPCT-5183). 
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applicants herein for Channel 10, Terre Haute, Indiana, proposes to lo- 
cate its antenna near Kansas, Illinois (39° 30' 8" N. Lat. 87° 52" 55" 
W. Long.) approximately 26 miles west of Terre Haute and but 45 miles 
from the proposed site of WCHU and 85 miles from the site of WICS. 

3. The Livesay proposal will provide Grade A service to Cham- 
paign-Urbana and to Philo and Tolono, Illinois, communities within the 
Grade B service area of WCHU. All the city grade, Grade A and Grade 
B service areas of WCHU will be included within the proposed Grade B 
contour of the Livesay application and approximately 50% of the WCHU 


city grade, Grade A and Grade B service areas will be included within 
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the Livesay Grade A service area. 1/ 

4. The Grade B contour of the Livesay proposal will also overlap 
Substantial portions of the city grade, Grade A and Grade B service 
areas of WICS. The Livesay proposal will provide a Grade A service to 
Sullivan and Lovington, Illinois and Grade B service to Shelbyville, De- 
catur and Bement, Illinois, communities within the WICS service con- 
tours. 

9. The Livesay proposal will also provide Grade B service to 
Decatur, Illinois and the Grade A and Grade B contours of the Livesay 
application will overlap the Grade A and Grade B contours of UHF tele- 
vision station WTVP, Channel 17, Decatur, Illinois. 


1/ ‘The overlap showing described in this paragraph is on the basis of 

WCHU's pending application to change site and decrease height and 
power (BMPCT-5183). Substantially greater overlap conditions would 
exist from its presently authorized site utilizing its presently authorized 
facilities (See BPCT-2203). 
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6. A grant of the application of Livesay will introduce a second 


VHF service into an area which is now predominantly served by UHF 


stations. 1/ Such a grant would result in serious economic injury to 
WICS, Springfield, and would change the economic picture in Champaign- 
Urbana to the point where operation of WCHU might no longer be feasible. 
The impact on Plains and the public would be such as to undo the actions 
taken by the Commission on March 1, 1957 deintermixing the Spring- 
field-Decatur area in order that UHF could thus survive in that area 


and thereby improve the opportunities for more effective competition 


among a greater number of television stations. 2/ 


7. With the introduction of a second VHF service into this area, 
WICS would lose substantial amounts of broadcast revenue and would 
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be placed at a serious disadvantage in competing for advertisers in the 
area. Continued network affiliations would be jeopardized, and, at best, 
revenues and audience would be substantially diminished. The effect of 
these losses, as well as the inferior competitive position in which WICS 
would find itself with the introduction of a second VHF service in its area, 


would be to seriously jeopardize the future operation of that station. 


1/ WCIA, Channel 3, Champaign, Illinois is the only VHF station now 
serving the area here in question. The antenna of WTHI-TV, currently 
operating on Channel 10, is located in Terre Haute. The application of 
WTHI-TV to operate on Channel 2 specifies an antenna location south of 
Farmersburgh, Indiana--approximately 15 miles south of Terre Haute 


and 30 miles southeast of Livesay's proposed site. 


2/ Television Allocations in Springfield, Ill.-St. Louis, Mo. Areas, 
Docket 11747 (22 FCC 318). 
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8. Similarly, the introduction of a second VHF service in Cham- 
paign-Urbana would change the competitive picture in that area so 
materially that operation of WCHU might no longer be at all feasible. 
Substantial amounts of money already expended and committed by Plains 
in connection with the construction of WCHU would be lost or jeopardized. 


9. There is attached hereto and made a part hereof, an engineering 
affidavit prepared by Walter Kean, consulting engineer to Plains Television 
Corp., which sets out in detail the substantial overlap that will exist be- 
tween petitioner's stations, WICS and WCHU, UHF station WTVP, De- 


catur and the Livesay proposal. a 


10. The Commission has recognized that the economic impact on 
UHF stations by the introduction of a second VHF service into their area 
of operation is real and substantial. So real, in fact, that the second VHF 
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Signal may require the UHF stations concerned to terminate their 

operations. In Television Allocations in Albany-Schenectady-Troy, N.Y., 
ee Se DRA AY OY 9 RNS 

areas, 22 FCC 293, 302 (1957), the Commission specifically noted: 


"". . . Our experience in other markets convinces us 
that the advent of a second VHF station in a UHF 
market, such as Albany-Schenectady-Troy, would in 
all probability, destroy the ability of the existing 
UHF stations to continue to provide service in the 


area." 


1/ The WCHU contours shown in the attached affidavit are taken from 

its pending application to change site (BMPCT-5183). Substantially 
greater overlap conditions would exist from its presently authorized site 
utilizing its presently authorized facilities (See BPCT-2203). 
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11. The Commission has specifically determined that the precise 
area in which WICS now operates and in which WCHU will soon be 
operating is predominantly UHF, with terrain ideally suited for the propa- 
gation of UHF signals, and that the introduction of a second VHF service 
to this area would "seriously detract from the ability of the UHF stations 


to continue to provide service.'"' Television Allocations in Springfield, 
Illinois-St. Louis, Mo. areas, 22 FCC 318, 321, 327 (1957). 


12. In view of the serious economic injury that would result to the 
operation of stations WICS and WCHU from the introduction of a second 
VHF signal into their service areas under the Livesay proposal herein, 
it is submitted that Plains is a "party in interest" within the meaning of 
Section 309(b) of the Communications Act and Section 1.104(a) of the Com- 
missions Rules and is therefore entitled to intervene in the present pro- 
ceedings as of right and to present evidence showing that grant of the Live- 
say application would be contrary to the public interest, convenience and 
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necessity, Commission rules and policy. 1/ Elm City Broadcasting 
Corporation v. United States, 98 U.S. App. D.C. 314, 235 F 2d 811 (1956). 


1/ There is filed concurrently herewith a Petition to Enlarge Issues in 
the present proceeding specifying with particularity further questions, 

in addition to those specified in the instant proceeding, which should be 

considered by the Commission in reaching a determination with respect 


to the Livesay application. 
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13. It has been consistently recognized that an existing licensee 
who "may be economically injured by Commission action in a pending 
proceeding, is a party in interest entitled to be heard therein."' Elm 
City Broadcasting Corporation v. United States, supra at 318, 818 (and 
cases cited therein). Specifically, the Commission has held that the 
licensee or permittee of an existing UHF station is entitled to intervene 
as a "party in interest" in proceedings before the Commission which might 
result in the authorization of an additional VHF service within the area 
served by the UHF station. Independent Television, Inc. 10 RR 510 
(1954); Allegheny Broadcasting Corp., 10 RR 1181 (1954); Deep South 
Broadcasting Co., 12 RR 677 (1955); WJR, The Goodwill Station, Inc., 
14 RR 905 (1956). 


14. The adverse economic effects which must inevitably result from 
the introduction of a second VHF service to the areas served by UHF 
operations, and the impact that such an introduction will have on the Com- 
mission's policy to promote competition among a greater number of 
television stations, have been recognized by both the Commission and the 
Courts. Independent Television, Inc., 10 RR 510 (1954); Allegheny Broad- 
casting Corp., 10 RR 1181 (1954); Deep South Broadcasting Co., 12 RR 
677 (1955); WJR, The Goodwill Station, Inc., 14 RR 905 (1956); Television 
Allocations in Springfield, Ill.-St. Louis, Mo. areas, 22 FCC 318 (1957), 
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aff'd sub nom Sangamon Valley Television Corporation v. FCC (D.C. Cir., 
May 1, 1958, Case No. 13992). 
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15. The Commission has stated that it "will afford careful scrutiny 
to any applications for VHF channels in other cities which may appear to 
specify transmitter sites unnecessarily close to [UHF areas]. Television 
Allocations in Peoria, Ill., etc., areas, 22 FCC 342, 349 (1957). Such 
scrutiny should be afforded the application of Livesay herein. 


16. Petitioner is a "party in interest" in the present proceedings 
entitled to intervene herein, and to be made a party hereto, as of right, 
in order to present evidence to show that a grant of the application of 
Livesay Broadcasting Co. would be contrary to the public interest, con- 
venience and necessity. 

Respectfully submitted, 
PLAINS TELEVISION CORPORATION 
By /s/ James A. McKenna, Jr. 
/s/ Robert W. Coll 
McKenna & Wilkinson 


1735 DeSales Street, N. W. 
Washington 6, D. C. 


Its attorneys 
October 10, 1958 


State of Illinois) 


) 
County of Cook) 


The attached map showing the pertinent service contours, existing 
or proposed, of television stations WICS, Springfield; WCHU, Champaign; 
WTVP, Decatur; and the proposed Livesay Broadcasting Company, Inc., 
Terre Haute, was prepared by me, at the request of Plains Television 





[115] 


Corporation. 

The service contours of WICS were determined from height and-ERP 
stated in its application for modification of construction permit dated 
September 12, 1958. Those of WCHU were determined from its appli- 
cation for modification of construction permit dated August 30, 1958. 
Those of WTVP were determined by applying its licensed ERP of 174 kw. 
to the heights above average terrain from its application for modification 
of construction permit dated July 12, 1954. The contours of the proposed 


Livesay Broadcasting Company were transcribed without verification from 
Exhibit E-IX prepared by J. R. Livesay. 


My qualifications as a consulting radio engineer are a matter of 
record with the Federal Communications Commission. The facts stated 
upon the attached exhibit are true of my own knowledge except those 
stated to be upon information or belief and I believe them to be correct. 
Date: October 6, 1958 /s/ George M. Sklom, Affiant 
/s/ Robert A. Jones, Notary Public 
My commission expires Jan. 8th, 1961 


[117] 
AFFIDAVIT 


Elmer Balaban, being first duly sworn, deposes and says: 

That he is president of Plains Television Corporation, petitioner 
herein; that he knows the contents of the foregoing petition; and that to 
the best of his knowledge and belief the facts therein stated are true and 
correct. 

/s/ Elmer Balaban 

President of 

Plains Television Corporation 
(Jurat dated Oct. 8, 1958) 
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[ Received Oct. 17, 1958, F.C.C. ] 


PETITION FOR RECONSIDERATION 


Comes now Plains Television Corporation, by its attorneys, and 
respectfully requests, pursuant to Section 405 of the Communications 
Act of 1934, as amended, and Section 1.191 of the Rules, that the Com- 
mission reconsider and set aside its order of September 17, 1957 (announced 
September 17, 1957, Rpt. No. 3256), designating the above-entitled appli- 
cations for comparative hearing. 2 / In support whereof, petitioner states 
that the Commission's action contravenes the public interest in that it is: 


(1) contrary to the spirit and purpose of 


1/ On October 10, 1958, Plains submitted to the Commission a "'Pe- 
tition to Intervene” and a "Petition to Enlarge Issues" in this 


present proceeding. 
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Sections 1.308 and 1.310 of the Commission's rules and decisions there- 
under; (2) contrary to the Commission's procedure for processing tele- 
vision applications generally; and (3) contrary to the procedure for pro- 
cessing applications which are contingent upon the grant of another appli- 
cation. Alternatively, petitioner requests that the Commission set aside 
its action of September 17, upon its own motion, and return the applica- 
tions for further processing in accordance with the Act, Commission rules 


and regulations. See Section 1.16 of the Commission's rules. 


I. Status of Proceedings 


1. Wabash Valley Broadcasting Corporation presently operates 
on Channel 10, Terre Haute, Indiana. On March 14, 1957, Wabash filed 
an application for ''ta construction permit for a new television broadcast 
station" to operate on Channel 2, Terre Haute (BPCT-2293, Docket No. 
12258). Two other applications were also filed for permission to con- 
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struct new television stations on Channel 2 (Cy Blumenthal, BPCT-2316, 
Docket No. 12259; Illiana Telecasting Corp., BPCT-2392, Docket No. 
12260). 

2. On December 5, 1957, the Commission found that these appli- 
cations were mutually exclusive and designated them for consolidated 
hearing on three comparative issues (FCC 57-1319, Mimeo. 52290). 


[125] 


3. On April 29, 1958, the application of Cy Blumenthal was dis- 
missed at the request of the applicant. On April 30, 1958, the two re- 
maining applicants for Channel 2 filed a "Joint Motion for Continuance, "' 
the purpose for which was stated as follows (p. 2): 


It is the desire of the remaining two applicants 
to have the comparative hearing continued for a 
brief period, to permit a study of the situation 

in the light of Mr. Blumenthal's withdrawal, with 
a view to bringing the second television service 
to Terre Haute without the delay attendant in a 
lengthy comparative proceeding. It is believed 
that the continuance will make possible the sub- 
stantially earlier use of channel 2 in Terre 

Haute and, consequently, that it is in the public 


interest. 


4. On June 2, 1958, Livesay Broadcasting Co., Inc. filed an appli- 
cation for Channel 10, Terre Haute. In response to question 3, Section I, 
of FCC Form 301, Livesay stated that its application was contingent on 
the grant of the application of Wabash for Channel 2 (BPCT-2293). 


3. By Report Number 5783, released June 4, 1958, the Livesay 
application was listed as follows: 
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COMMERCIAL TELEVISION BROADCAST APPLICATION 
TENDERED FOR FILING: 


Livesay Broadcasting Co. NEW Construction Permit for a new 
Inc. station to operate on Ch. #10, 
Terre Haute, Indiana 192-198 mcs., ERP: Vis. 
(PO Box 322 c/o J. R. Livesay 316 kw. 

1632-1/2 Broadway Avenue Aural 158 kw; Terrain: 
Mattoon, Illinois) 1000 ft., and unlimited hours. 


On June 12, 1958, without giving any explanation for making the change, 
Livesay amended its application to specify that it 


[126] 
Ly 


was not contingent. —’ No public notice was ever given of this amend- 
ment. 


6. By Report Number 5792, released June 17, 1958, the Liveday 
application was again listed: 


COMMERCIAL TELEVISION BROADCAST APPLICATIONS 
ACCEPTED FOR FILING: 


BP CT-2514 NEW Construction Permit for a new 
Livesay Broadcasting Commercial TV B/C Station 
Co., Inc. CH. #10 192-198 mcs., ERP: 
Terre Haute, Indiana Vis. 316 kw and Aur. 158 kw; 
| Terrain 1000 feet and unlimited 
hours. 


Report Number 5793, released June 18, 1958, contained the following: 
CORRECTION TO REPORT NO. 5792, PAGE 6, COM- 
MERCIAL TV ACCEPTED FOR FILING: ADD TO ITEM 
I, BPCT-2514, THE FOLLOWING: 


Mutually exclusive with pending renewal of license appli- 
cation of WTHI-TV, BRCT-193. 


7. On June 25, 1958, Wabash and Illiana filed a second joint mo- 


tion for continuance of their comparative Channel 2 hearing, stating as 
follows: 


2. Following the grant of the April 30, 1958, 
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motion, movants entered into negotiations and formulated 
several plans for submission to the Commission whereby 
the two channels allocated to Terre Haute could be as- 
signed to the two applicants without a hearing. 


3. Before a final plan could be formalized and 
presented to the Commission, however, Livesay Broad- 


casting Co., Inc. filed an application for a 


The amendment was executed by the applicant on June 9, 1958. 


[127] 


construction permit for a new commercial television 
broadcast station at Terre Haute, Indiana, to oper- 
ate on Channel 10, the channel presently licensed 
to, and occupied by, Wabash Valley Broadcasting 
Corporation. 

4. The Livesay application was tendered for 
filing on June 4, 1958, contingent on the grant 
of the above styled application of Wabash Valley 
Broadcasting Corporation for channel 2. Later, 
however, the Livesay application was amended to re- 
move the contingency and on June 17, 1958, was 
accepted for filing with the note that it was 
"mutually exclusive with the pending renewal of 
license application of WTHI-TV, BRCT-193."' See 
Report Nos. 5792 and 5793 "Broadcast Applications 
Accepted and Tendered for Filing.'' The Wabash 
Valley Corporation applications for renewal of 
the licenses of Stations WTHI, WTHI-TV and 
WTHI-FM were tendered for filing on, and have 
been pending before the Commission since, April 
24, 1958. 
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5. The purpose of the continuance requested 
herein is to permit the movants to study the situa- 
tion, including the posture of the present channel 
2 proceeding and their plans in connection there- 
with, in the light of the filing of the Livesay 
application for channel 10. As it now stands, the 
Livesay application for channel 10 would seem to 
require a comparative hearing with the Wabash 
Valley renewal application. The situation is at 
best a complicated one, raising among other things, 
the definite possibility of simultaneous hearings 
for Wabash Valley and probable procedural problems 


for the Commission, and the additional time requested 


herein is necessary to permit the parties to re- 
evaluate their positions and their previously 
negotiated plans. 
8. On September 2, 1958, Wabash and Illiana filed a third Motion 


for Continuance, the purpose for which was stated as follows: 


1. The purpose of the continuance requested 
herein is to permit the applicants to complete 


negotiations looking toward the early resolution 
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of the comparative aspect of this hearing. [liana 
is considering amending its application to specify 
another channel. If such amendment is filed the com- 


parative issues in the case will be rendered moot. 


2. The additional time requested would not 
prejudice any interested party or the public. On 
the contrary, it appears that the rendition of im- 


proved television service (on channel 2) to the 
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public in the Terre Haute area will be made pos- 
sible at an early date, if the applicants are able 
to complete their present negotiations. 


9. At the present time, the time for exchange of exhibits in the 
Channel 2 proceeding has been set for November 10, 1958, with a fur- 
ther prehearing conference scheduled for November 19, 1958. December 1, 
1958 has been designated as the date for commencement of the formal 
hearing. 

10. On September 4, 1958, two days after Wabash and Illiana had 
filed their third Motion for Continuance in the Channel 2 proceeding, both 
Wabash and Livesay filed letters in the present proceeding "waiving" 
their rights to notification under Section 309(b) of the Communications 
Act. Livesay stated that its request was made "in order to expedite con- 
sideration of, and action upon its application, [so] that the Commission 
[ might] designate its application for consolidated hearing at the earliest 
practicable moment." In the letter filed on behalf of Wabash, the follow- 


ing was stated: 


Since such action may facilitate the acti- 
vation of a second television station in Terre 
Haute, Indiana (see Joint Motion for Continuance 
filed in Terre Haute channel 2 proceeding (Docket 
Nos. 12258 and 12260) on September 2, 1958), 


Wabash Valley Broadcasting Corporation also re- 


quests that the above-mentioned applications be 
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designated for hearing at an early date and, in 
the interest of expedition, hereby waives its 
right to the notification provided for by Section 
309(b) of the Communications Act and its right 
to reply thereto. 
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No public notice was ever given by the Commission of the requested 
waivers of the 309(b) procedure by the applicants. 


11. On September 17, 1958, without following the procedure of 
notification specified by Section 309(b) and noting the applicants’ requested 
waivers thereof, the Commission designated the applications of Wabash 
and Livesay for consolidated hearing (Docket Nos. 12605 and 12606). 


12. The order adopted by the Commission herein (released Sep- 
tember 22, 1958) specified that a comparative hearing be held on the 


fllowing issues: 


i. To determine the precise geographic coordinates 
for the porposed antenna site of Livesay Broad- 
casting Co., Inc., since the coordinates specified 
do not define the same location indicated by Ex- 
hibit VI of the application. 


To determine whether the profile graphs submitted 
by Livesay Broadcasting Co., Inc., comply with 
the provisions of Section 3. 684(d) of the Rules. 


To determine whether the proposed antenna system 
and site of Livesay Broadcasting Co., Inc. would 
constitute a hazard to air navigation. 


To determine whether Livesay Broadcasting Co. , 
Inc. is financially qualified to construct, own 
and operate the proposed television broadcast 
station. 


To determine on a comparative basis which of the 
operations proposed in the above-captioned appli- 
cations would better serve the public interest, 
convenience and necessity in light of the signifi- 


cant differences between the applicants as to: 
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The background and experience of each having 
a bearing on its ability to own and operate 

the proposed television broadcast station. 

The proposals of each with respect to the 
management and operation of the proposed 
television broadcast stations. 


The programming service proposed in each of 


the above-captioned applications. 


To determine, in light of the evidence adduced 
pursuant to the foregoing issues, which of the 
applications should be granted. 


13. On October 10, 1958, Plains filed a "Petition to Intervene" 
and a "Petition to Enlarge Issues" in the present proceeding requesting 
that the issues specified by the Commission's order released September 
22, 1958 be enlarged to include the following: 


(a) To determine the impact of a grant of the 
application of Livesay Broadcasting Co., Inc. on the 
present and proposed operations of the UHF stations 


in the Springfield- Decatur-Champaign-Urbana area; 


(b) To determine whether grant of the applica- 
tion of Livesay Broadcasting Co., Inc. would be con- 
sistent with the Commission's Table of Television 
Allocations (Section 3.606 of the Commission's Rules), 
with the Commission's policies governing the alloca- 
tion of television channels, and with the action 
taken by the Commission on February 26, 1957 in 
Docket 11747 (Television Allocations in Springfield, 
Ill. -St. Louis, Mo. Areas, 22 FCC 318); 


(c) To determine whether there are now or have 
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been agreements or understandings between Livesay 
Broadcasting Co., Inc., Wabash Valley Broadcasting 
Corporation, and/or Illiana Telecasting Corp., appli- 
cant for Channel 2, Terre Haute (BPCT-2392, Docket 
No. 12260), with respect to the utilization of Chan- 
nels 2 and 10 in Terre Haute; whether Wabash Valley 
or Livesay have failed to disclose material facts in 
their applications and in material submitted in con- 


nection with such applications as to their proposals 
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with respect to the operation of Channel 10; and, 
whether Livesay, Wabash and/or Illiana have abused 
the processes of the Commission by misrepresentation, 
concealment or otherwise, in connection with the 
filing of their applications herein, and/or in con- 
nection with the avoidance of the procedures contem- 
plated by Section 309(b) of the Act; 

(d) To determine, in light of the evidence 
adduced pursuant to the issues above, whether a grant 
of the application of either Livesay or of Wabash would 


serve the public interest, convenience, and necessity. 


14. In addition to requesting that the above issues be adopted, 
Plains raised five questions concerning which, it was submitted, the 
Commission should have full explanation before acting finally in this 


matter: 


(1) Whether the application of Livesay is not in 
fact contingent upon the grant of an authorization to 
Wabash for Channel 2. 


(2) Whether Wabash now contemplates, or has ever 


contemplated, going through a comparative hearing with 





Livesay for Channel 10. 


(3) Whether the avoidance of the 309(b) procedure 
by Livesay and Wabash in the present case was not in 
fact sought and obtained in order to receive "umbrella" 
protection for their applications to facilitate further 
negotiations between the three applicants with respect 
to the two channels, rather than to "expedite" consid- 
eration of those applications as stated. 


(4) Whether any understanding exists that Livesay 
may, without objection from Wabash, amend its applica- 
tion, if necessary to cure issues on financial and 
technical qualifications set forth in the order desig- 
nating the applications for hearing. 

(5) Whether there are now, or have been agreements 
or understandings among Livesay, Illiana and/or Wabash 
concerning the further prosecution of their applications 


before the Commission. 
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15. A "Petition to Enlarge Issues" was also filed by Prairie Tele- 
vision Co., licensee of WTVP, Decatur, Illinois, on October 10, re- 


questing that issues be added in the present proceeding as follows: 


(a) To determine the impact upon UHF television 
in the Decatur-Springfield, Illinois, area which would 
result from a grant of the application of Livesay Broad- 


casting Co., Inc. 


(b) To determine whether a grant of the Livesay 
application is consistent with Section 3.606, Table 
of Assignments, of the Commission's Rules, and with 
its policies respecting selective deintermixture in the 





Springfield, Illinois, area, as particularly set forth 
in its Report and Order released March 1, 1957, in 
Docket No. 11747, and elsewhere. 


Il. Standing of Petitioner 


16. The facts and circumstances which demonstrate petitioner's 
interests in the present proceeding have been detailed in its aforesaid 
"Petition to Intervene" filed herein on October 10, 1958. That petition is 
hereby adopted and incorporated by reference as fully and completely as 
if actually set forth herein. Under the circumstances there set forth, 
petitioner is a "person aggrieved or whose interests are adversely af- 
fected" within the meaning of Section 405 of the Communications Act of 
1934, as amended, and Section 1.191 of the Rules. Federal Communi- 
cations Commission v. Sanders Brothers Radio Station, 309 U.S. 470 (1940); 
Television Diablo, Inc., 14 RR 953 (1957); Radio Saratoga, 15 RR 34 
(1957); Community Television Project, 15 RR 841 (1957). 
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17. In addition, Plains will file an application for permission to 
construct a new television station on Channel 10 utilizing a site removed 


from the Springfield-Decatur area. Until the action of the Commission 


on September 17 herein, Plains had assumed that such applications would 


not be processed until and unless WTHI-TV obtained an authorization for 
Channel 2. As will be demonstrated hereinafter, petitioner was fully 
justified, in light of past Commission practices, in its assumptions. No 
adequate notice was ever given petitioner, or any other interested parties, 
that the Commission would depart, or that the parties hereto were seeking 
a departure, from normal Commission processing procedures. Asa 
result, Plains and other persons interested in filing applications for 
Channel 10, will be improperly denied an opportunity to have their appli- 
cations considered in the present proceeding unless the relief sought by 
the instant petition is granted. 
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18. It is submitted that the matters discussed hereinafter present 
serious questions affecting the processing and prosecution of applications 
before the Commission as well as public interest considerations involving 
the utilization of Channels 2 and 10 in the Terre Haute area. Under no 


circumstances should these questions be ignored by the Commission 
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whether it wishes to consider them in light of the instant petition or upon 


its own motion. 


Il. The Action of the Commission Herein 
Contravenes Normal and Fair Procedures 
for Processing Television Applications 


19. The procedures for processing applications before the Commis- 
sion and of giving public notice of applications, amendments, and actions 
have been carefully designed by the Commission "to insure equal treat- 
ment to all applicants."" Alaska Broadcasting Co., 10 RR 76a, 76b 
(1954). And see Section 1.355 of the Commission's Rules. "Except where 
compelling circumstances are presented, administrative necessity, 
proper administrative process and due consideration for the rights of 
other applicants require that the Commission strictly adhere to that pro- 
cedure."' Alaska Broadcasting Co.., Supra at 76b. Particularly has the 
Commission refused, in processing applications, to follow a procedure 
which would permit an applicant to obtain an authorization "without com- 
peting therefore with other applicants" and rejected proposed processing 
procedures which would "effectively foreclose competition for . . . 
facilities."' Baylor University, 5 RR 1177, 1178 (1949). 


20. The circumstances and procedures which led to the designa- 
tion of the instant applications for hearing are not consistent with a 
policy of "equal treatment to all applicants.'" The application of Live- 
say was originally filed contingent 
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on a grant of the Wabash application for Channel 2. Such applications 
have, as a matter of practice, been returned to the applicants, or placed 
in pending files until the applications upon which they are contingent have 
been finally disposed of. 1/ The Commission has stated that (Jack 


Gross Broadcasting Co., 3 RR 1340, 1342): 


The purpose of this practice, in addition to its 
administrative convenience, is to avoid giving any 
particular applicant, or applicants, an undue ad- 
vantage over other applicants who may wish to apply 
for the frequency to be vacated. In accord with 
this procedure the Commission has considered it 
improper to designate a contingent application for 
hearing in a consolidated proceeding with the so- 
called parent application in order that the two 
applications might receive simultaneous considera- 
tion. 

See also B. J. Parrish, 13 RR 617 (1956). 


21. The Livesay amendment of June 12 was never listed by the 
Commission in its public notices as having been filed nor was any other 


adequate public notice given that such an 


1/ Placing such applications in pending files has been the procedure 
followed consistently with respect to applications for standard 
broadcast facilities. With respect to television facilities, how- 
ever, the Commission has apparently refused to accept applications 
on a contingent basis at all and has usually returned them to the 
applicants. See Letters of February 3 and March 10, 1958, to 
Western Television Company. This latter practice may well 
explain the reason behind Livesay's June 12 amendment which 
may have been made not because the application was any less 
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contingent, but rather to avoid its being returned with the hope 
that something could be worked out with Wabash which was apparently 
Close to abandoning its Channel 10 facilities. 
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amendment had been filed. Neither did the Commission give any notice 
that the applicants were requesting a waiver of their 309(b) rights--an 
action which appreciably shortened the period of time within which inter- 
ested persons might file an application for the present Wabash facility. 


22. Under all these circumstances, it is submitted that Plains and 
other interested persons had a right to assume that the Commission 
would either follow established processing procedures or else give ade- 
quate public notice that it was departing from those procedures or that the 
situation had changed so materially that different processing procedures 
had become applicable. 


23. Plains submits that the processing of the applications herein 
has not been consistent with a policy of insuring "equal treatment to all 
applicants." On the contrary, the applicants herein have successfully 
imposed upon the Commission a procedure for processing their appli- 
cations which has "effectively foreclosed competition" for the Channel 
10 facility. 


24. Considerations of justice and fair administrative policy re- 
quire that the Commission set aside its action of September 17 in order 
to afford interested persons a reasonable opportunity to apply for Chan- 
nel 10. 


25. In addition, it is submitted that a serious question exists as to 
whether the Livesay application is not still in fact contingent upon a 
grant of the Wabash Channel 2 application and therefore being treated 


by the Commission in a manner 
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inconsistent with its own policies and decisions. Jack Gross Broad- 


casting Co., supra; B. J. Parrish, supra. 


26. Realistically, it must be recognized that an applicant cannot 
normally expect to be able to compete successfully in a comparative hear- 
ing with the application of an established station for renewal of license. 
See Report of the Network Study Staff, Vol. I, Ch. I, pp. 10-11. This 
was recognized by Livesay when it originally filed its application for 
Channel 10 herein contingent upon a grant to Wabash of its application 
for Channel 2. When, however, Livesay amended its application, without 
explanation, to remove the contingency contained therein, it acted incon- 
sistently with the realities and history of hearings such as it proposed to 
carry out. Three months later, Livesay and Wabash filed "waivers" of 
their rights under Section 309(b) in order to "expedite"' action on their 
applications for Channel 10. This was done by Wabash at a time, when 
according to its own admissions, it was close to reaching an agreement 
with Illiana which would permit an immediate grant to it of an authoriza- 
tion for Channel 2 and thereby preclude any further prosecution of its 
application for renewal on Channel 10 (See Section 3. 636(a) of the Com- 


mission's Rules). 1/ 


1/ There is no indication in the record that it was ever contemplated 
that Wabash would withdraw from the Channel 2 proceeding. On 


the contrary, it was Illiana which, (cont. on next page) 


[138] 


27. Considering these circumstances in the light of the realities 
of television hearings, it is submitted that the Commission's action of 
September 17 should be set aside at least until it is ascertained whether 
the parties hereto actually intended, or now intend, to prosecute their 


applications herein on a truly competitive and comparative basis, or 





47 [139] 


whether they have always understood that Wabash would vacate its present 
Channel leaving the way open for Livesay to obtain a grant unopposed. 


28. The circumstances of record indicate that these parties have 
reached some sort of understanding with respect to their applications. 
Wabash and Illiana have indicated that a hearing between them on Chan- 
nel 2 would not be necessary. Illiana stated that it was considering 
amending to a new channel- -presumably Channel 10. Yet, at the same time, 
Wabash and Livesay asked for expedition of a hearing on Channel 10. If 
Wabash expected to receive a grant of its Channel 2 application, it surely 
did not intend to go to hearing on its renewal application. It would appear 
therefore that the real reason Wabash and Livesay requested the waiver 
of their 309(b) 


(continued from preceding page) 
according to the September 2 Motion, was considering an 
amendment to specify a different channel. In view of the requested 
waivers by Wabash and Livesay on September 4, it may well be 
that the parties had agreed to try to allow Illiana to amend to 
specify Channel 10 making the real hearing herein between Illiana 


and Livesay, not Wabash and Livesay. 
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rights was to obtain the "umbrella" protection of the order of designa- 
tion and not to expedite a hearing. It would appear further that Illiana, 
negotiating with Wabash, was aware of these actions and apparently felt 
that its position would not be prejudiced thereby, perhaps due to some 
understanding that it would be able to amend to Channel 10 and go to 
hearing or reach some merger agreement with Livesay herein. It is 
submitted that these circumstances, unless explained, indicate a serious 
abuse of Commission processes which should not be tolerated. 
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The Commission's Action is Contrary 
to the Spirit and Purpose of Sections 
1.308 and 1.310 of Its Rules 


29. Asa result of the Commission's action herein, Wabash is now 
prosecuting what have necessarily become two separate applications for 
television facilities in the same community in two separate proceedings, 


before two different Hearing Examiners. It is not possible under the 


Commission's rules 1/ to grant both these applications, nor has Wabash 


requested any waiver of the rules. 
30. Sections 1.308 and 1.310 of the Rules provide as follows: 


1.308. Inconsistent or conflicting applications. - 
While an application is pending and undecided, no 
subsequent inconsistent or conflicting application 
may be filed by the same applicant, his successor or 
assignee, or on behalf or for the benefit of the same 


applicant, his successor or assignee. 


1.310. Multiple applications. - Where there is one 
application for new or additional facilities pending, 
no other application for new or additional facilities 
for a station of the same class to serve the same 
community, may be filed by the same applicant, or 
his successor or assignee, or on behalf or for the 
benefit of the original parties in interest. Multiple 
applications may not be filed simultaneously. 


Section 3. 636(a) (1) provides as follows: 

3.636. Multiple ownership. - (a) No license for a television 
broadcast station shall be granted to any party (including all parties 
under common control) if: (1) Such party directly or indirectly 
owns, operates, or controls another television broadcast station 


which serves substantially the same area. 
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It is submitted that the action of the Commission herein contravenes the 
purpose for which these rules were adopted. 


31. In making these assertions, Plains is aware of the consistent 
and long-standing policy of the Commission which permits the simul- 
taneous prosecution by a station of an application for renewal of license 
for its existing facilities and an application for different facilities within 
the same community or area. It may be conceded that such situations, 
as normally encountered by the Commission, cannot be considered to be 
in conflict with the rules quoted above. Indeed, a contrary interpreta- 
tion of those rules might often require a station to abandon its existing 
facilities in order to improve them. It may also be conceded that hearing 
on one such application would not necessarily involve a conflict with the 
rules. It is submitted, however, that the designation in the present 
case of both Wabash applications for hearing in simultaneous, separate 
comparative proceedings does contravene the purpose for which Sec- 
tions 1.308 and 1.310 were adopted. 


32. In Johnston Broadcasting Co., 7 RR 291, 295 (1951), the Com- 
mission, interpreting the predecessor of Section 1.310 of the present 


rules, stated: 


It would be impossible from a procedural standpoint 
for the Commission to allow applicants to flood its 
processing lines and its hearing dockets with multi- 
ple applications, where such applications, though 
worded differently or proposing the use of different 
facilities, seek in fact to serve the same area in 
whole or in part with the same type of broadcast 
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service. The rule barring the consideration of 
multiple applications is so fundamental, both in 
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terms of the just administration of Commission 
processes and in fairness to all other applicants 
seeking the establishment of broadcast services in 
the same or other communities, that there have been 


few cases where applicants have sought either to 


evade the rule prohibiting multiple applications, 


directly or indirectly, or where direct waivers of 
Sec. 1.364 have been requested. In any event, by 
reason of the basic importance of this rule in the 
proper dispatch of Commission business, it would 
be mandatory that a meritorious showing be made by 
the petitioner to justify an exception to the pro- 
cedures ordinarily followed by the Commission in 
these cases. 


33. In WSTV, Inc., 8 RR 854 (1953), the Commission held that 
an applicant could not prosecute two applications simultaneously when 
grant of both would contravene Section 3. 636(b) of its rules. Interpret- 
ing the predecessor of Section 1.308 of the present rules, it stated (p. 
857): 

A contrary rule would permit applicants to flood this 
Commission's processing line and its hearing docket 
with multiple applications many of which could not 
be granted under the rules. Such multiple applica- 
tions, if entitled to consideration, would delay the 
processing of applications which could otherwise be 
granted. Hearings would be required to be held on 
the applications of such multiple applicants in 
situations where we could not grant such applications. 
A holding that the two new applications for television 
stations filed by Storer are inconsistent and con- 
flicting is essential from the point of view of the 

just administration of broadcast applications and 
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fairness to all other applicants seeking the estab- 
lishment of broadcast services in the same com- 
munities. 
34. The policy of the Commission permitting simultaneous prose- 
cution of an application for renewal and an application for new or addi- 
tional facilities in the same community by the same applicant cannot 


properly be applied to the present 
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Situation. Here the two applications of Wabash have become truly 
multiple and inconsistent with each other by virtue of the fact that there 
are competing applicants against both of the applications and by virtue 
of the Commission's action herein which has required Wabash to prose- 


cute actively two applications when only one can be granted. Wabash 


cannot obtain a grant in both the Channel 2 and the present proceeding, 
yet it has been permitted to enter two separate hearings one of which is 
inevitably and necessarily moot by virtue of the Commission's own rules. 


35. The situation is basically inconsistent with the purpose of 
Sections 1.308 and 1.310 -- to prevent useless and unnecessary hearings 
by the Commission with inevitable delay in the establishment of additional 
television service ina community. Such a situation represents both a 
waste of the Commission's time and an abuse of its processes. 

V. Other Public Interest Considerations 


Require the Recission of the Commis- 
sion's Action of September 17 


36. Plains feels it proper to point out, as in its Petition to En- 
large Issues, that there are a number of matters concerning the prose- 
cution of these proceedings about which the Commission should have 
obtained a full disclosure before taking its action of September 17. It 
is submitted that a bare recitation of the facts and circumstances of 


record surrounding the 
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prosecution of these applications raises serious questions as to what the 
parties may have agreed upon, or what they may intend, with respect to 


the prosecution of their applications. i The Commission should have 


insisted upon a full disclosure by the parties as to these facts and cir- 
cumstances before it: granted Livesay and Wabash the "umbrella" protec- 
tion afforded by its September 17 order. The Commission should set 
aside its action of September 17 in order to obtain a full disclosure from 
the parties hereto, as well as Illiana Telecasting Corp., of their under- 
standings or intentions with respect to the prosecution of their applications 
and to determine whether such understandings or intentions are consis- 


tent with the public interest, Commission policy, rules and decisions. 


1/ Attention is called to the Notice of Proposed Rule Making in Docket 
No. 12509, released June 30, 1958, wherein the Commission states: 

In an increasing number of broadcast cases desig- 
nated for comparative hearing competing applications are being 
amended or dismissed upon agreement for the payment of 
some consideration or for consolidation of interests, 
leaving the remaining application free for an unopposed 
grant. The Commission is concerned that these practices 
may tend to defeat the purpose of hearings on applica- 
tions for broadcast facilities and encourage the filing 
of marginal or "strike" applications in the hope that 
payment may be exacted in consideration of amendment or 
dismissal of such applications. In many instances these 
practices may also represent an abuse of the Commission's 
hearing processes. 

It is to be noted that the action designating the applications of Livesay and 
Wabash herein was taken by a 4-2 vote, with Commissioners Hyde and 
Craven voting for a 309(b) letter. 
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WHEREFORE, Plains Television Corporation requests that the 
Commission reconsider and set aside its order of September 17 , 1958, 
designating for consolidated hearing the applications of Wabash and 
Livesay herein. 

Respectfully submitted, 

PLAINS TELEVISION CORPORATION 
By /s/ James A. McKenna, Jr. 
/s/ Robert W. Coll 

McKenna & Wilkinson 


1735 DeSales Street, N. W. 
Washington 6, D. C. 


October 17, 1958 Its Attorneys 
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[ Received Nov. 7, 1958, F,C.C..] 


OPPOSITION OF WABASH VALLEY BROADCASTING 
CORPORATION TO PETITIONS TO ENLARGE ISSUES 
AND FOR RECONSIDERATION 


Wabash Valley Broadcasting Corporation, licensee of television 
station WTHI-TV, submits this opposition to the petitions of Plains 
Television Corporation to enlarge issues and for reconsideration filed on 
October 10, 1958, and October 17, 1958, respectively. The Plains pe- 
tition to enlarge issues was accompanied by a petition for leave to inter- 
vene in this proceeding but the latter contains no comments and raises no 
questions with respect to which Wabash Valley desires to respond. 


Introductory Statement 


1. Wabash Valley Broadcasting Company is the licensee of tele- 
vision station WTHI-TV, which operates on channel 10 in Terre Haute, 
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Indiana, and is the only television station in that city. Until 
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very recently channel 10 was the only channel allocated to Terre Haute 
but channel 2 is now available as a result of the Springfield-St. Louis- 


Terre Haute deintermixture proceeding. 


2. As the Commission's records will show, Wabash Valley went to 
great lengths to insure the allocation of channel 10 to Terre Haute, par- 
ticipating in every phase of the general allocation proceeding including the 
Logansport case in the United States Court of Appeals for the District of 


Columbia Circuit. 


3. Wabash Valley filed an application for channel 2 on March 14, 
1957, only a few weeks after the Commission amended the Table of As- 
signments allocating that channel to Terre Haute. As the television 
pioneer in the Terre Haute area, Wabash Valley's objective was to im- 
prove its facilities with what it believes to be the better channel and to 


maintain its position of leadership. 


4. Insofar as Wabash Valley and its principals are concerned, there 
has been no change in this objective. It is still to obtain a grant of its 
application for channel 2 as soon as possible, to thereafter construct a 
station without delay, and then to continue serving the people in and around 


Terre Haute to the best of its ability with an improved facility. 


5. While Wabash Valley would understandably prefer to obtain a 


grant of its channel 2 application without a hearing, it is committed to a 


hearing and will go through it if necessary to achieve its objective. 
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6. On the other hand, Wabash Valley has been, and continues to 
be, willing to cooperate in any reasonable and proper effort to resolve 


conflicts among competing applicants as a result of which it could achieve 
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its objective and at the same time facilitate the activation of a second 


television station in its cagmmunity. 


7. Prior to June 2, 1958, when only one other applicant had an 
application on file for a television station in Terre Haute, Wabash Valley, 
believing that it would be in the best interest of all concerned, including 
the public, explored with the other applicant (Illiana Telecasting Corpora- 
tion) the possibility of each of the two applicants obtaining one of the two 
available channels. Because of the somewhat unusual circumstances 
surrounding the two applications, however, the explorations were, for 
all practical purposes, confined to efforts of counsel to find a procedural 
approach that would permit the desired result without prejudicing the 
positions of the two applicants (Wabash Valley and Illiana) in the channel 


2 proceeding. 


8. These preliminary explorations, referred to in the channel 2 
proceeding pleadings quoted in the Plains petitions as negotiations, had not 
progressed beyond this point when the third application for a Terre Haute 
station was filed by Livesay Broadcasting Co., Inc. Since the possi- 
bility of working out a plan for submission to the Commission depended 
on the availability of a channel for each interested applicant, this latter 


event terminated the so-called negotiations. 
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9. Later after the application of Livesay Broadcasting Co. , Inc., 


for channel 10 had been amended to specify that it was not contingent on 
the application of Wabash Valley's application for channel 2, and when 
Iiliana had indicated that it would like to consider the possibility of 
amending its application to specify channel 10 instead of channel 2; 
Wabash Valley agreed to join in a motion for continuance of the channel 
2 hearing and expressed its willingness to cooperate in any reasonable 
and proper step intended to effect a realignment of the other competing 
applications for the second television channel in Terre Haute, Indiana, 
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provided its application for channel 2 would not be prejudiced in the 
process and provided further that no one pending application would be 
prejudiced in favor of another. 


10. On this basis, Wabash Valley waived its rights to a so-called 
"Section 309(b)"’ letter in connection with its channel 10 renewal applica- 
tion believing that, in the light of the then existing facts and circum- 
stances, such action might facilitate the activation of a second television 


station in Terre Haute. 
* 
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13. The principal purpose of this response, therefore, is to in- 
form the Commission that, insofar as Wabash Valley is concerned or is 
aware of, there are no matters relevant to the Commission's determina- 
tion in this proceeding that have not been disclosed. As to the specific 
matters mentioned above Wabash Valley states as follows: 


(a) Contingency of the Livesay application. -- 
While it is understood that Livesay Broadcasting Co. 
Inc. , preferred to file an application for channel 10 
contingent on a grant of Wabash Valley's channel 2 
application, and did file such an application in com- 
plete good faith in the first instance, Wabash Valley 
knows no more about the present character of the 
Livesay application than is revealed by the record. 
As now amended the Livesay application is in fact 
not contingent on Wabash Valley's channel 2 applica- 
tion. 


(b) Whether Wabash Valley contemplates a 
comparative hearing with Livesay, -- At the present 


time the Terre Haute television situation is somewhat 
confused. In view of the recent action of the Supreme 
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Court returning the Springfield-St. Louis-Terre Haute 
allocation matter to the Court of Appeals even the 
ultimate availability of channel 2 in Terre Haute is 
placed in doubt. Uncertainties are also created by 
the belief in some quarters that the filing of a contin- 
gent application, such as tendered in the first instance 
by Livesay, is foreclosed by the new Part I of the 
Commission's rules. The fact remains, however, 
that the Wabash Valley renewal application for 


channel 10 is pending and is mutually exclusive with 
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Livesay's application for a new station. So long as 
this status prevails, Wabash Valley assumes that a 
comparative hearing will be necessary.. Certainly 
Wabash Valley does not plan to go through a compara- 
tive hearing on its renewal application if such a 
hearing can be avoided. Prior to the entry of Plains 
Television Company, it was hoped that Illiana would 
amend its application to specify channel 10 instead of 
channel 2 and, with leave of the Commission, ef- 
fect a consolidation with the Livesay application, 
in which event Wabash Valley's channel 2 application 
would be granted and the remaining interested appli- 
cants left to compete for what is in practical effect 
involved, namely, the second television station in 
Terre Haute. The pending pleadings of Plains 
Television Company, of course, creates additional 
uncertainties and the fact of the matter is that, at 
the present time, Wabash Valley has no contempla- 
tions about the matter. 


(c) Waiver of the Section 309(b) procedure. -- 
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As indicated above, Wabash Valley waived its right to 
a 309(b) letter for the stated reason that "such 
action may facilitate the activation of a second 
television station in Terre Haute, Indiana." As 

also indicated above, it was hoped that the channel 10 
hearing would ultimately concern Illiana and Livesay 
rather than Wabash Valley and Livesay and that the 
Wabash Valley waiver might expedite that result. 


(d): Understandings as to amendment of the 


Livesay application. -- There are no agreements, 
understandings, or expressions of opinion of any 

kind which in any way bind or commit Wabash Valley 
insofar as amendments to the Livesay application are 
concerned. Questions as to the financial or technical 
qualifications of Livesay Broadcasting Co., Inc., 

have never been discussed with that applicant or with 
any other party. In the event a hearing is held on the 
Wabash Valley and Livesay channel 10 applications, 
Wabash Valley will take advantage of every factor, which 
in its judgment would tend to show that the public 
interest would be better served by a grant of its ap- 


plication. 
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(e) Agreements as to further prosectuion of 
the pending Terre Haute applications.-- Wabash 
Valley is not now, and never has been, a party to any 
agreement or understanding with Illiana or Livesay, or 
with any other party, concerning the prosecution, or 
further prosectuion, of its applications, or of any other 
application pending before the Commission. It is com- 


mitted to no one and neither Illiana or Livesay is in any 
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respect committed to Wabash Valley. The intention of 
Wabash Valley is, as it has been from the beginning, 
to prosecute its application for channel 2 to a final 
conclusion and it will also prosecute its channel 10 
renewal application as forcefully as necessary to 
maintain its position as a television licensee in Terre 
Haute, Indiana. 


14. If the alove quoted issue is included in this hearing as re- 
quested by Plains Television Company, Wabash Valley can add no more 
than what is set forth above. It has not entered into agreements or under- 
Standings with anyone with respect to the utilization of channels 2 and 
10 in Terre Haute, has not failed to disclose material facts, and, in its 
considered judgment, has not abused the processes of the Commission. 
While Wabash Valley would be pleased to testify in this regard, or to 
submit additional or clarifying information in any manner acceptable to 
the Commission, it does not believe that the enlargement of the issues 
in this proceeding to cover these particular matters would serve a use- 
ful purpose. 

The Commission's Action 


Designating the Channel 10 Applications 
For Hearing 


15. In its Petition for Reconsideration Plains Television Company 


contends that the September 17, 1958, action of the Commission 
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designating the above-captioned applications for hearing contravenes 
normal and fair procedures for processing television applications and is 
contrary to the spirit and purpose of Sections 1.308 and 1.310 of the 
rules. In brief, it is Plains position that, because the Commission 
waived the Section 309(b) notification procedure and designated the chan- 
nel 10 applications for hearing without first writing the usual letters, 
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other potentially interested parties, including Plains, have been denied 
the Notice to which they are entitled and, therefore, have been fore- 


closed from filing competing applications. 


16. The short and complete answer to this contention is contained 
in the Broadcast Bureau's Opposition filed on October 30, 1958. The 
Wabash Valley renewal application has been on file since April 25, 1958, 
and the Livesay application since June 12, 1958. They were a matter of 
public record and were available for public inspection for the respective 
periods of time indicated, and the Commission had given timely and 
entirely adequate public notice concerning the filing of the applications. 
They were, as the Broadcast Bureau points out, "ripe for action when 
on September 17, 1958, they were designated for hearing"’. 


17. The fact that Section 309(b) letters were not dispatched to the 
applicants had no effect whatsoever on the question of notice to other 
parties. One of the critical factors in this connection, which Plains 
appears to have overlooked, is that the WTHI-TV license expiration date 
was August 1, 1958. Accordingly, all parties were under notice that, 
if 
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they desired to compete for the WTHI-TV facilities, an application should 
be filed prior to that date. 


18. But the Plains petition lacks merit even insofar as it relies 
on the later filing of the Livesay application and on the fact that that ap- 
plication was for a new station rather than for renewal. While there is 
much discussion of the Notices published by the Commission with respect 
to the filing and amending of the Livesay application, the fact remains 
that the notices actually released on June 4, 17, and 18, 1958, made no 
mention of the contingent nature of the Livesay application as originally 
filed and the June 18, 1958, Notice specifically indicated that it was not 
contingent. Clearly, therefore, Plains Television Company had all the 
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Notice to which it was entitled and had more than enough time to file an 
application for channel 10 before the Commission acted on the two appli- 
cations before it. 


19. Accordingly, the Commission's action of September 17, 
1958, was entirely proper and not premature as Plains contends. Further- 
more, the action was not contrary to the spirit and purpose of Sections 
1.308 and 1.310 of the rules as Plains also contends, for, if Plains’ 
theory in this regard is sound a renewal application could never be filed 
or an existing license renewed while a change of facilities application 


was pending. 


[176] 


20. In contending that the Commission's action "has required 
Wabash to prosecute actively two applications when only one can be granted", 
Plains misconceives the nature of Wabash Valley channel 2 application, 
which is, in effect, an application for modification of license, i.e. to 
change frequencies. This being the case the channel 2 application is 
dependent on the continuation of the license for channel 10. Rather than 
being inconsistent, conflicting or multiple vis-a-vis the renewal applica- 
tion, the channel 2 application is entirely compatible and proper under 


the Commission's rules. 


21. Wabash Valley is not pleased that it has two applications in- 
volved in two different proceedings, and is not looking forward to two 
hearings, particularly at the same time. On the other hand, insofar as 
those hearings are necessary, they should be governed by the normal 
rules of practice and procedure. Among other things, parties who have 
had adequate and timely notice should not be permitted to further compli- 
cate the proceedings by the filing of late applications. 


* * * 
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[ Received Nov. 7, 1958, F.C.C. ] 


MOTION TO DEFER ACTION UPON PETITIONS TO 
INTERVENE AND ENLARGE ISSUES: AND OPPO- 
SITION TO PETITION FOR RECONSIDERATION. 


* 


Request to Defer Action 


* 
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13. Livesay's application was filed with the sincere intention of 
prosecuting it and obtaining a grant on Channel 10 at the very earliest 
possible date. From the very inception, Livesay has diligently pursued 
its rights and has followed the procedures specified and available under 
the Act and the Commission's Rules. Contrary to the sinister and un- 
supported innuendos made by Plains, the waiver of the pre-hearing 
309(b) letters by Livesay was motivated only by a desire for expeditious 
consideration of its application to the end that a second television outlet 
would be available in the Terre Haute area at a much earlier date than 


would otherwise have been possible. * * * * 
* * 
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Law Offices 
DOW, LOHNES and ALBERTSON | 
Munsey Building 
Washington 4, D.C. 


November 18, 1958 


[Received Nov. 18, 1958, F.C.C.] 


Federal Communications Commission 
Washington 25, D. C. 


Re: Docket Nos. 12605, 12606 
Gentlemen: 


In connection with the above-entitled dockets, involving two mutually 
exclusive applications for Channel 10, assigned to Terre Haute, Indiana, 
certain statements have come to our attention which involve the applica- 
tion of Illiana Telecasting Corp. for a new television station to be oper- 
ated on Channel 2 in Terre Haute, Indiana. An issue has been raised with 
respect to alleged agreements or understandings with respect to the 
utilization of either Channels 2 or 10 in Terre Haute, with Illiana Tele- 
casting Corp. as a party. 


This is to advise the Commission, on behalf of Illiana Telecasting 
Corp., that there have been certain discussions, primarily among the 
attorneys concerning procedural matters, looking toward a possible 
settlement of the case. Details with respect thereto have been set forth 
in requests for continuances with this Commission. 


There have not been and there are not now, any agreements or 
understandings among the parties. Illiana Telecasting Corp. has not 
entered into any agreements or understandings with respect to the utiliza- 
tion of Channels 2 or 10, or both, in Terre Haute, has not withheld ma- 
terial facts and, it is respectfully submitted, has not abused the Com- 
mission's processes in any manner. 


Should additional information be desired in connection with this 
matter, kindly communicate with this office. 


Very truly yours, 


/s/ Thomas H. Wall 


Robert J. Rawson, Esquire 

Sol Schieldhause, Esquire 

Richard E. Ely, Esquire 
Federal Communications Commission 
Washington 25, D. C. 
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[ 66528, FCC 58M-1381] 


ORDER 


The Chief Hearing Examiner having under consideration the pe- 
titions of Plains Television Corporation and Prairie Television Company, 
filed, respectively, October 10 and 22, 1958, for intervention in the above- 
entitled proceeding, and a motion of Livesay Broadcasting Ca., Inc., 
filed November 7, 1958, to defer action on said petitions; 


IT APPEARING, that Plains Television Corporation is licensee of 
Station WICS on Channel 20 in Springfield, Illinois, and permittee of 
Station WCHU on Channel 33, Champaign, Illinois, and that Prairie Tele- 
vision Company is licensee of Station WTVP on Channel 17, Decatur, 
Illinois; 

IT APPEARING FURTHER, according to the allegations of the pe- 
titions, that the proposal of Livesay Broadcasting Co., Inc., in the above- 
entitled proceeding, to locate its Channel 10 television transmitter site 
approximately thirty miles west of Terre Haute, Indiana, and in the direc- 
tion of Springfield, Champaign and Decatur, Illinois, will result in the 
introduction of a new competitive VHF service into the three markets 
aforementioned, and, therefore, will cause economic injury to the pe- 
titioners; 

IT APPEARING FURTHER, that Prairie and Plains are parties in 
interest herein with reference to the present proposal of Livesay, within 
the meaning of Section 309(b) of the Communications Act of 1934, as 
amended, and Section 1.104(a) of the Commission's Rules, and, therefore, 
are entitled to intervention as of right (Elm City Broadcasting Company 
v. U.S., 235 F. 2d 811); 
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IT APPEARING FURTHER, that operation from a different site, 
which is presently contemplated by Livesay, is expected to remove pe- 
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titioners' objections to its application, and it is understood by Livesay 
and all other parties that petitioners may be allowed intervention in the 
proceeding at this time, subject to the condition that their participation 
therein shall terminate if, as, and when the application of the Livesay 
Broadcasting Co., Inc., is amended to remove their objections; 


ACCORDINGLY, IT IS ORDERED, this 2nd day of December, 1958, 
that the petitions are granted and that petitioners are hereby allowed 
intervention in the above-entitled proceeding with reference to the present 
proposal of Livesay Broadcasting Co., Inc.; and, IT IS FURTHER 
ORDERED, in light of the understanding of the parties, supra, that the 
motion of Livesay Broadcasting Co., Inc. , to defer action on the said 
petitions is dismissed. 

FEDERAL COMMUNICATIONS COMMISSION, James D. Cunning- 
ham, Chief Hearing Examiner. 

/s/ Mary Jane Morris 
Secretary 
Released: December 4, 1958 


[243] 
FCC 59M-165 
69067 
ORDER 


IT IS ORDERED, this 5th day of February, 1959, on the Chief 


Hearing Examiner's own motion, in light of the amendment (tendered 
January 12, 1959) to the above application of Livesay Broadcasting Co., 
Inc., regarding its proposed transmitter site, which was accepted 


without objection by the presiding Hearing Examiner on January 23, 1959, 
and the effect of such amendment upon the standing originally asserted 
by Plains Television Corporation and Prairie Television Company in 


their petitions for intervention herein which were granted by order 
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released December 4, 1958 (FCC 58M-1381; Mimeo. No. 66528), that the 
conditional participation heretofore allowed Plains and Prairie in the 
proceeding is hereby terminated; and, IT IS FURTHER ORDERED, that 
the pleading filed January 28, 1959, in behalf of Livesay Broadcasting 
Co., Inc., entitled ''Motion to Set Aside Intervention and Terminate 
Participation of Plains Television Corp.,"' is dismissed. 
FEDERAL COMMUNICATIONS COMMISSION, 

James D. Cunningham 

Chief Hearing Examiner 

/s/ Mary Jane Morris 

Secretary 
Released: February 5, 1959 


[247] 
[ Received Feb. 12, 1959, F.C.C.] 
PETITION FOR REVIEW 


Comes now Plains Television Corporation (Plains), by its attorneys, 


and pursuant to Rule 1.47(a) respectfully petitions the Commission to 


review the February 5, 1959 order issued herein by the Chief Hearing 


Examiner, on his own motion, terminating the participation of Plains as 
an intervenor. 

In support thereof the following is shown: 

1. By order released December 4, 1958 (FCC 5€M-1381; Mimeo 
No. 66528), the Chief Hearing Examiner granted a petition to intervene 
filed by Plains, subject to the condition that participation by Plains 
"shall terminate if, as, and when the application of Livesay Broadcast- 
ing Co., Inc. is amended to remove their objections." 

2. Subsequently, Livesay amended its application and on January 
28, 1959 filed a ''Motion to Set Aside Intervention and Terminate Par- 
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ticipation of Plains Television Corporation." 
3. The time within which to reply to the January 28, 1959 


[ 248] 
Livesay motion would have expired on February 6, 1959. Plains had 


prepared, and intended to file, the attached petition which requested the 
Chief Hearing Examiner to refer to the Commission the Livesay motion 

or, alternatively, deny the motion. However, before the attached petition 
was filed, the Chief Hearing Examiner, by the aforesaid order of February 
5, 1959, on his own motion, terminated Plains' participation and dismissed 
the Livesay motion. 

4. For reasons set forth in the attached petition, which Plains in- 
tended to file in response to the Livesay motion, Plains believes that the 
question of its participation in this proceeding should be determined by 
the Commission in connection with the several other matters (specifically 
set forth in the attached petition) now pending before it for decision. 

It is therefore requested that the Commission review the Chief Examiner's 
order of February 5, 1959 and determine Plains’ status in this proceeding 
in conjunction with its decisions on the other related matters now pending 
before it. See Broadcast House, Inc. v. FCC (Case No. 12,040, U.S. 
App. D.C.), Order of January 8, 1954. 

Respectfully submitted, 

PLAINS TELEVISION CORPORATION 

By /s/ James A. McKenna, Jr. 

/s/ Robert W. Coll 

McKenna & Wilkinson 


1735 DeSales St., N.W. 
Washington 6, D. C. 


Its attorneys 
February 12, 1959 
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PETITION TO REFER TO COMMISSION "MOTION 
TO SET ASIDE INTERVENTION AND TERMINATE 
PARTICIPATION OF PLAINS TELEVISION CORP." 
AND OPPOSITION TO SUCH MOTION 


Comes now Plains Television Corporation, by its attorneys, and 
respectfully petitions that the January 28 Motion of Livesay Broadcasting 
Co., Inc. to set aside the intervention of Plains and terminate Plains' 
participation in the above-entitled proceeding be referred to the Com- 
mission for determination or, alternatively, that it be denied. In support 
whereof, the following is shown: 

1. On October 10, 1958 Plains filed a petition to intervene in this 
proceeding. Concurrently, it also filed a petition to enlarge the issues, 
requesting, among others, the following new issues: 

(c). To determine whether there are now or have 
been agreements or understandings between Livesay 
Broadcasting Co., Inc.; Wabash Valley Broadcasting 
Corporation; and/or Illiana Telecasting Corp., 
applicant for Channel 2, Terre Haute (BPCT-2392, 
Docket No. 12260), with respect to the utilization 
of Channels 2 and 10 in Terre Haute; whether 
Wabash Valley or Livesay have failed to disclose 


material facts in their applications and in material 
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submitted in connection with such applications 
as to their proposals with respect to the 
operation of Channel 10; and, whether Livesay, 
Wabash and/or Illiana have abused the pro- 
cesses of the Commission by misrepresentation, 
concealment or otherwise, in connection 


with the filing of their applications herein, 
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and/or in connection with the avoidance of the 
procedures contemplated by Section 309(b) 
of the Act; 

(d) To determine, in light of the evidence 
adduced pursuant to the issues above, whether 
a grant of the application of either Livesay or 
of Wabash would serve the public interest, 


convenience, and necessity. 


This petition is still pending. 

2. On October 17, 1958, Plains filed a further petition in which 
it requested the Commission to set aside the action of September 17, 
1958, designating the above applications for consolidated hearing and, on 
November 17, 1958, Plains filed a reply to oppositions thereto. This 
petition is also still pending. 

3. On December 4, 1958, the Chief Hearing Examiner granted 
Plains' October 10 petition to intervene stating "that petitioners may be 
allowed intervention in this proceeding at this time, subject to the con- 
dition that their participation therein shall terminate if, as, and when the 
application of Livesay Broadcasting Co., Inc. is amended to remove 
their objections." 

4. On December 29, 1958, Plains tendered an application for 
Channel 10 which, it believes, is entitled to comparative consideration 
in the present proceeding. The Commission has not yet notified Plains 
of the disposition of this application. 
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9. On January 2, 1959, Wabash Valley petitioned to consolidate 
its applications for Channels 2 and 10 with those of Illiana Telecasting 
Corp. for Channel 2 and Livesay for Channel 10. This petition is also 
still pending. 

6. On January 12, 1959, Livesay filed an amendment to its appli- 


cation which, inter alia, specified a new transmitter site near 
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Farmersburg, Indiana. The Examiner has permitted the amendment. 
7. Ata prehearing conference held on January 20, 1959 the Ex- 
aminer indicated that he did not consider the pending motion of Wabash 
Valley to consolidate the Channel 2 and Channel 10 proceedings a sufficient 
basis for postponing the Channel 10 hearing. Counsel for Livesay, how- 
ever, called to his attention, in requesting a continuance, the pending 
petitions filed by Plains and the possibility that Plains' application will 
be consolidated with the other Channel 10 applications. He stated 
(tr. 15): 
Mr. Examiner, while you mention there is a Motion 

to Consolidate, I believe you indicate it would not 

serve as a basis for you to withhold action in 

this hearing. You have omitted mentioning one 

other matter that might have a decided course on 

this hearing and that is there has been filed a 

Petition for Reconsideration on Plains Television 

by a party who is now an intervenor and that might 

certainly have a very decided effect upon this 

proceeding. Now, in addition to that--and I 

might indicate the manner in which that would be 

so--if we were to proceed to try to decide on 

a procedure for the direct case and so forth, at 

some subsequent date after we have gone ahead and 

exchanged direct cases and a new party might be 

permitted to come into this proceeding for one 

reason or another. You can see the severe dis- 

advantage that the existing applicants would have 


been placed under. 
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Counsel for Livesay then pointed to the question whether Plains was to 


continue as an intervenor as a "further procedural step that I believe 
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Should be disposed of", presumably, before any further steps were 
taken in the present proceeding. The Examiner then scheduled a further 
pre-hearing conference for February 24.. No decisions were reached as 
to the method of trying the case, date for exchange of exhibits or other 
procedural steps. 


8. There are thus pending before the Commission four matters 
which directly and materially affect this proceeding. Decision on these 
will determine the role of Plains in the proceeding, whether it is to par- 
ticipate as an applicant, whether it is to participate on issues it has re- 
quested, whether it is to do both, or neither. Plains does not consider 
it appropriate that its status be determined without regard to these mat- 
ters or without recognizing that the scope of its participation will nec- 
essarily be determined by matters now pending before the Commission. 
Plains believes, therefore, that Livesay's instant motion should be re- 


ferred to the Commission for Concurrent resolution. 


9. Plains' continued participation herein, until the Commission 
does determine its rights and its status, does not prejudice the appli- 
cants, nor will it impede the progress of the hearing. It appears that 
neither applicant is anxious to go on with the hearing at least until it is 
known whether the Plains' application is to be considered. But it seems 


apparent 
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that if either or both did decide to proceed, Plains' presence would 


present no serious obstacle. 


10. Plains' absence from the proceeding, however, could seri- 
ously jeopardize its rights. The circumstances require, at a minimum, 
that Plains be afforded the opportunity to participate as an intervenor. 
See 46 Geo. L. J. 282, 296-298. 


It is therefore respectfully requested that the Livesay motion be 


referred to the Commission for its consideration and determination or, 
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alternatively, that it be denied. 
Respectfully submitted, 
PLAINS TELEVISION CORPORATION 
By /s/ James A. McKenna, Jr. 
/s/ Robert W. Coll 
McKenna & Wilkinson. 


1735 DeSales Street, N.W. 
Washington 6, D. C. 


February 6, 1959 Its Attorneys 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Ford dissenting and issuing a 


statement. 


1. There are before the Commission the petitions of Plains Tele- 
vision Corporation (Plains) for enlargement of issues; for review of the 
Order of the Chief Hearing Examiner, released February 5, 1959, 
terminating the participation of Plains as an intervenor; and for recon- 
sideration of the Commission's Hearing Order, released September 22, 


1958. The petition to enlarge issues was filed on October 10, 1958, 1/ 


when Plains also filed a petition for leave to intervene, which latter 


petition was granted by Order of the Chief Hearing Examiner, released 
December 4, 1958; the other petitions were filed, respectively, on Oc- 
tober 17, 1958 and February 12, 1959. 


1/ On October 10, 1958, Prairie Television Company also filed Pe- 
titions for Leave to Intervene and to Enlarge the Issues. By the Chief 
Hearing Examiner's Order, released December 4, 1958, Prairie was 
also permitted intervention. The Order of the Chief Hearing Examiner, 
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released February 5, 1959, terminated the participation of Prairie 

as well as that of Plains. Unlike Plains, Prairie has not requested re- 
view of that Order and is therefore no longer a party to the proceeding; 
hence, its petition to enlarge the issues has been rendered moot. 
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2. Plains was allowed to intervene by Order of the Chief Hearing 
Examiner, released December 4, 1958 (FCC 58M-1381); by Order, re- 
leased February 5, 1959 (FCC 59M-165), the Chief Hearing Examiner 
terminated the participation of Plains as an intervenor in this proceeding. 
If this latter action by the Chief Hearing Examiner was not in error, 
Plains is no longer a party to these proceedings and its petition for en- 
largement of issues may be dismissed. Therefore, the validity of the 
Order terminating Plains' participation will be considered first. 

3. Plains is licensee of UHF Television Station WICS, Channel 20, 
Springfield, Illinois, and permittee of Television Station WCHU, Channel 
33, Champaign, Illinois. Livesay's original proposal contemplated lo- 
cating its transmitter approximately 30 miles northwest of Terre Haute, 
near Kansas, Illinois. As a consequence, Livesay's original proposal 
would have placed a grade B signal over portions of Plains' WICS grade 
B and A service areas, and over the entire area of Plains’ proposed 
WCHU grade B and A service areas; and it would have placed a grade A 
signal over a portion of Plains' WICS grade B service area, and over 
approximately one-half of Plains' proposed WCHU city-grade and grade 
B and A service areas, as well as over Champaign-Urbana, Illinois. An 
existing VHF television station (WCIA, Channel 3) in Champaign, Illinois, 
also serves much of this same area. Livesay's original proposal would 
have introduced a second VHF television service into the area. Because 
of alleged economic injury to Plains as a consequence of Livesay's 
original proposal, the Chief Hearing Examiner, in his Order referred 


to in paragraph 2 herein, permitted Plains to intervene subject to the 


express condition that its participation "shall terminate if, as, and when 
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the application of Livesay Broadcasting Co., Inc., is amended to 


remove . . . [ Plains'] objections." 


4. On January 12, 1959, Livesay tendered an amendment to its 


application specifying a new transmitter site near Farmersburg, Indiana, 


approximately 15 miles south of Terre Haute, and 35 miles southeast of 


its originally proposed site, in a direction away from the Springfield- 
Champaign, Illinois, area. From this site Livesay's Grade B contour 
would approximately describe a tangent with the Grade B contour of 
Station WICS, and would touch no part of the service area within the 

Grade B contour of proposed Station WCHU. The Chief Hearing Examiner, 
in the Order referred to in paragraph 2 herein, thereupon terminated 

the conditional participation of Plains "in light of the amendment (tendered 
January 12, 1959) to the . . . application of Livesay Broadcasting Co., 
Inc., regarding its proposed transmitter site, which was accepted without 
objection by the presiding Hearing Examiner on January 23, 1959, and 

the effect of such amendment upon the standing originally asserted by 
Plains . . .[in its petition] for intervention herein." It is this Order 


that Plains requests the Commission to review. 
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5. Plains does not address itself to the stated basis of the Chief 
Hearing Examiner's Order terminating its participation. Instead, it 
urges that its status in this proceeding should be determined in con- 
junction with its other pending petitions (to enlarge issues, and for re- 
consideration of the hearing Order), with the petition of Wabash Valley 
Broadcasting Corporation (Wabash) to consolidate the applications in the 
instant proceeding with those for Channel 2, Terre Haute (which is the 
subject of an Opinion and Order of even date herewith), and with Plains' 
tendered application for Channel 10. In view of the pendency of these 
other matters, Plains contends that its status should not be determined 
without regard to whether it is to participate on issues it has requested, 
whether it is to participate as an applicant, whether it is to do both, or 
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neither. Plains maintains that its continued participation in this pro- 
ceeding would not prejudice the applicants and would not impede the 
progress of the hearing. 

6. In opposition to Plains' Petition for Review, Livesay argues 
that the resolution of the other matters referred to by Plains, and par- 
ticularly its claim to standing as an applicant, is irrelevant to the question 
of Plains' status as an intervenor. Livesay observes that its January 23, 
1959 amendment to its application fulfilled the condition upon which Plains 
was permitted intervention, that Plains itself recognized this fact in its 
comments upon Livesay's Petition for -Leave to Amend, and does not now 
contend otherwise. 

7. The Commission's Broadcast Bureau also opposes Plains' 
Petition for Review. The Bureau notes that Plains does not take issue 
with the Chief Examiner's rationale that its original standing to inter- 
vene was extinguished by acceptance of an amendment to Livesay's appli- 
cation, and it is the Bureau's view that Plains’ claim of continuing 
standing to intervene is based primarily upon its desire to secure settle- 
ment of its status in connection with its tendered application. 

8. The Commission is in accord with the Order of the Chief Hear- 
ing Examiner terminating Plains’ participation as an intervenor. The 
basis of Plains’ intervention was unquestionably its economic interest, 
allegedly adversely threatened by Livesay's original proposal to place a 
second VHF television signal over portions of Plains' existing and pro- 
posed UHF service areas. Plains’ interest was recognized by the Order 
allowing intervention, conditionally, and only until such time as an 
amendment to Livesay's application removed Plains' objections. This 
has been accomplished. The Order terminating Plains' participation so 
states, and Plains takes no issue with this. Plains’ argument that it 
is entitled to continuing participation as an intervenor although it no 


longer has an interest which would allow intervention is not well taken. 
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9. Because Plains is no longer a party to this proceeding, its 
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petition for enlargement of issues must be dismissed as moot. In any 
case, the questions raised by the part of the petition dealing with the 
impact and competitive effect of a grant of Livesay's original proposal 
upon UHF operations in the Springfield-Decatur-Champaign-Urbana, 
Illinois area have been resolved by the amendment to Livesay's appli- 
cation. The allegations accompanying the other part of Plains’ petition 

to enlarge issues, with respect to misrepresentations, concealments, and 
abuse of the Commission's processes on the part of Livesay, Wabash 

and Illiana Telecasting Corporation (applicant for Channel 2, Terre Haute) 
consist of vague circumstantial recitals, and are conjectural and unsub- 
stantiated. They include virtually no allegations of fact as would warrant 


grant if the Commission were to dispose of this matter upon its merits. 


10. Plains' petition for reconsideration of the hearing order of 
September 17, released September 22, 1958, remains. The following 
facts are pertinent to this petition: the Wabash and Illiana applications 
for Channel 2 were designated for hearing by Order released December 
5, 1957; on April 25, 1958, Wabash filed its instant Channel 10 renewal 
application; on June 2, 1958, Livesay tendered for filing a Channel 10 
application contingent upon grant of Wabash's Channel 2 application; on 
June 4, 1958, public notice was given that Livesay had tendered an appli- 
cation for Channel 10; on June 12, 1958, Livesay amended its application 
removing the contingency; on June 17, 1958, public notice was given that 
Livesay's application had been accepted for filing; on June 18, 1958, 
public notice was given that Livesay's application was mutually exclusive 
with Wabash's Channel 10 renewal application; by means of similar letters, 
both dated September 4, 1958, Livesay and Wabash waived their rights to 
notification under Section 309(b) of the Communications Act of 1934, as 
amended, and requested early designation for hearing of their Channel 
10 applications; by Commission Order of September 17, 1958, released 
September 22, 1958, the Commission designated their applications for 


hearing upon six issues 2/ and granted the requested waivers of 309(b) 


notice since Wabash and Livesay were "the only parties entitled to [ such] 
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notice"; on October 10, 1958, Plains filed its petition to intervene and its 
petition to enlarge issues, both discussed supra; on October 17, 1958, 
Plains filed its petition for reconsideration; on December 29, 1958, 
Plains tendered for filing an application for Channel 10. 


2/ The six issues were: two particular technical issues as to Livesay; 
an air navigation hazard issue as to Livesay; a financial qualifica- 
tion issue as to Livesay; a standard comparative issue; and the general 


issue. 
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11. In support of its petition for reconsideration, Plains states 
that prior to the Commission's Order, released September 22, 1958, 
designating for hearing the Livesay and Wabash Channel 10 applications, 
it--and presumably other prospective applicants--had every right to 
assume that the Livesay and Wabash Channel 10 applications would not 
be processed unless and until Wabash obtained an authorization for Chan- 
nel 2. Plains argues that the issuance of the designation Order, re- 
leased September 22, 1958, was contrary to its allegedly well-founded 
assumption, and hence the net result of the issuance of that Order is that 
Plains and other prospective Channel 10 applicants were improperly 
denied an opportunity to have their applications considered in the present 
Channel 10 proceeding. It therefore requests the Commission to recon- 
sider and set aside the designation Order released September 22, 1958. 


12. In support of its view that it could properly assume that the 
Commission would not designate Wabash's Channel 10 application for 
hearing before Wabash's Channel 2 application has been disposed of, 
Plains advances several arguments. First, though conceding that Sec- 
tions 1.308 and 1.310 3/ of the Commission's Rules are not violated by 
permitting the simultaneous prosecution by a station-licensee of an ap- 
plication for renewal of its existence license and an application for dif- 


ferent facilities for the same community or area, Plains maintains that 
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in the instant situation the cited rules have been violated since there are 
competing applicants (Livesay and Illiana) against both of Wabash's ap- 
plications and since the Commission (presumably by its Orders desig- 
nating both of Wabash's applications for hearing in separate proceedings) 
has required Wabash to prosecute actively two applications when only one 
can be granted. Secondly, Plains argues that had the Commission fol- 
lowed its usual policy, it would have returned Livesay's contingent appli- 


cation 


3/ "Sec. 1.308 - Inconsistent or conflicting applications. While an 


application is pending and undecided, no subsequent inconsistent or con- 


flicting application may be filed by the same applicant, his successor or 
assignee, or on behalf or for the benefit of the same applicant, his succes- 
sor or assignee."' nae ; ; 

"Sec. 1.310 - Multiple applications. Where there is one appli- 


cation for new or additional facilities pending, no other application for 
new or additional facilities for a station of the same class to serve the 
same community, may be filed by the same applicant, or his successor 
or assignee, or on behalf or for the benefit of the original parties in 
interest. Multiple applications may not be filed simultaneously."' Until 
October 21, 1954 the Commission's Rules contained an "antistraddling"” 
provision designed in part to "insure that the holder of . . . an existing 
station license specifying a particular channel . . . would make that chan- 
nel available to others before seeking to institute proceedings to obtain a 
grant on another channel." - Television Processing Procedure, 11 RR 
1541. By Report and Order, released October 21, 1954 (19 FR 6881, 

11 RR 1541), the Commission dispensed with this "antistraddling" provision 


of the Rules as being "no longer required in the administrative process." 
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or placed it in the pending file until the application upon which it was con- 
tingent was finally disposed of; and that by failing to give public notice of 
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the Livesay amendment (removing the contingency) and by failing to give 
notice that the applicants requested waivers of their Section 309(b) rights, 
the Commission appreciably shortened the period of time within which 
interested parties might file applications for Channel 10. Plains argues 
further that a serious question obtains whether Livesay's application should 
not still be treated as contingent, and that the Commission, having set it 
for hearing, treated it in a manner inconsistent with its own policies and 


decisions. 


13. The Commission's Broadcast Bureau, Wabash and Livesay 
all argue that a full reply to Plains' contention is found in Section 1. 355(b) 
of the Rules, which provides that the Commission will not act upon tele- 
vision broadcast applications until 30 days have elapsed since public noti- 
fication of the applications’ acceptance for filing; that this is the only time 
limitation of its kind upon which prospective applicants can rely so as to 
secure filing and consideration of their own applications before being 
foreclosed from filing by designation for hearing, and that in the instant 
proceeding the applications, having been on file from April 25, 1958, 
for Wabash, and from June 12, 1958, for Livesay, were matters of public 
record for a reasonable period of time, and that 90 days elapsed between 
public notification of acceptance for filing of Livesay's application (June 
17, 1958) and the hearing Order (September 17, 1958). The Broadcast 
Bureau states that the 309(b) notice was properly waived by Livesay and 
Wabash, the only parties entitled to such notice. Wabash and Livesay 
state that failure to give notice of the removal of the contingency of Live- 
say's original application could not have misled anyone into believing there 
was more time than in fact existed within which to file an application, 
since no notice was ever given of the contingency. In other words, ac- 
cording to Wabash and Livesay, it would have been pointless for the Com- 
mission to give notice of the removal of a contingency the existence of 


which was never previously disclosed. 


14. Plains' assumption that the Commission would not designate 
the Channel 10 applications for hearing prior to the disposition of Wabash's 
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Channel 2 application is unwarranted. The latter application is an appli- 
cation for a change in facilities, and hence, if granted, would serve to 
vacate any grant to Wabash of its Channel 10 application. Wabash's two 
applications are not therefore "inconsistent or conflicting" within the mean- 
ing of Section 1.308 of the Rules. Nor is Section 1.310 of the Rules con- 
travened, since that Section is applicable only to two or more applications 
for new or additional facilities; Wabash's Channel 10 application is clearly 
not an application for new or additional facilities. The second basis for 
Plains’ assumption is equally lacking in substance. Plains appears to 
assume that the underlying purpose of Section 309(b) is to give notice to 
the public that the Commission is unable to make the finding required by 
Section 309(a) as to the application with respect to which the Section 

309(b) notice is to be given. 
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The express terms of Section 309(b) provide that such notice is to be 
given to the "applicant and other known parties in interest.'"' At the 

time of Wabash's and Livesay's waivers of their right to a Section 309(b) 
notice, Plains had not yet tendered an application for Channel 10, nor 
was it a "known party in interest"; as of that time, it was a total stranger 
to the proceedings. Not being entitled to a notice under Section 309(b), 

it is hardly in a position to complain that it did not have notice of the 
waivers by Livesay and Wabash of their right to a Section 309(b) notice. 
Moreover, both Wabash and Livesay, at the time they waived their rights 
to a notice under Section 309(b), were fully aware of the necessity for a 
hearing not only on the comparative issue but also on such other issues 
as the Commission may find necessary to raise after reviewing their 
applications. Hence, their waivers of the Section 309(b) notice in no 

way circumvent or frustrate the basic objective of the notice provisions 
of Section 309(b), viz., to notify applicants and other known parties in 
interest of all objections made to the applications. 


15. We regard as without merit Plains’ argument that the time in 
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which it could file an application was shortened by the alleged departure 
by the Commission from its established television application processing 
practices in that Livesay's contingent application was neither returned 
nor placed in the pending file, and that no public notice was given that the 
contingency had been removed by the amendment. Section 1.355(b) of the 
Rules provides that the Commission will not act on an application for a 
television facility until 30 days have elapsed since the date on which public 
notice was given by the Commission of acceptance of the application. 
Public notice of the acceptance of the Livesay application was given on 
June 17, 1958, and not until September 22, 1958, when the Order desig- 
nating the Livesay application for hearing was released, was Plains fore- 
closed from filing an application; instead of the minimum of 30 days pre- 
scribed by Section 1. 355(b) of the Rules, Plains had over 90 days in which 
to file an application. Moreover, the failure to give notice of the removal 
of the contingency of Livesay's original application could not have misled 
Plains into believing there was more time than in fact existed within which 
to file an application, since no notice was even given of the contingency. 

In any event, the originally contingent application was never accepted for 
filing; the application was accepted only after removal of the contingency 
and Livesay was entitled to comparative consideration with Wabash's 


renewal application. 


16. Underlying Plains' arguments that it was denied an opportunity 
to file a timely application for Channel 10 by reason of the Commission's 
disregard of the requirements of the Act and of its own Rules, is the as- 
sumption that except for such disregard Plains would have filed a timely 
application for Channel 10. It is to be noted that at no place in its plead- 
ings does Plains state that before September 22, 1958 (the release date 
of the hearing order) it determined to apply for 
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Channel 10. 4/ On the contrary, the assertions made by it in other 


pleadings in this proceeding that the likelihood of another applicant (in 
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that case, Livesay) being preferred over the existing licensee is so remote 
as to raise a question as to the good faith of the applicant in filing its 
application, clearly suggest that it did not intend to file for Channel 10 

so long as the renewal application of Wabash, the existing licensee, for 
this channel was pending. An additional indication that Plains did not 
intend to file a Channel 10 application so long as Wabash's Channel 2 
application was pending is its stated assumption that the Channel 10 ap- 
plications would not be processed unless and until Wabash obtained an 


authorization for Channel 2 and vacated Channel 10. 


17. It thus appears that Plains lost its opportunity to file a timely 
application for Channel 10 not because of the Commission's alleged dis- 
regard of the requirements of the Act and of the Rules, but rather because 
of its dual assumptions that it is useless to file an application for a fa- 
cility in competition with an existing licensee and that no action would be 
taken by the Commission with respect to Channel 10 until final disposition 


of the Channel 2 applications.2/ As has been indicated, the latter of these 


assumptions was erroneous, and the former involved a matter of judgment 
on.the part of Plains. Since its failure to file a timely application thus 
did not stem from a waiver of the Section 309(b) notice, Plains cannot now 
reasonably argue that because such waiver is not authorized by the Act, 
the designation order should be vacated so that the application which it 
has tendered for Channel 10 may be considered with those of Wabash and 
Livesay. 


18. Plains also makes broad assertions as to the good faith of the 
applicants in this proceeding and suggests the possibility of undisclosed 
agreements among them, with the objective of securing "umbrella" pro- 
tection and not of expediting the hearing; it, therefore, requests the Com- 
mission to set aside its Order released September 22, 1958, at least 
until these matters can be further explored. Since Plains' assertions 
are in the nature of unsubstantiated hypotheses and are not based on 
allegations of fact, no weight can be attached to them. 
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4/ In the instant petition for reconsideration Plains stated for the 
first time that it "will file [ such] an application". This statement of 
intention was fulfilled on December 29, 1958, when Plains tendered for 
filing its application for Channel 10, more than three months after the 
release date of the hearing order, and more than two months after the 


instant petition for reconsideration was filed. 
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In view of all of the foregoing, IT IS ORDERED, That the petition 
of Plains Television Corporation, filed February 12, 1959, for review of 
the Order of the Chief Hearing Examiner, released February 5, 1959, 
terminating Plains' participation in this proceeding as an intervenor IS 
DENIED, and the Chief Hearing Examiner's Order IS AFFIRMED; that the 
petitions of Plains Television Corporation and of Prairie Television Com- 


pany for enlargement of issues, both filed October 10, 1958 ARE DIS- 
MISSED; and that the petition of Plains Television Corporation, filed 


October 17, 1958 for reconsideration of the hearing Order, released 
September 22, 1958, IS DENIED. 


FEDERAL COMMUNICATIONS 
COMMISSION * 


/s/ Mary Jane Morris 
Secretary 
Adopted: May 20, 1959 
Released: May 22, 1959 
* See attached Dissenting Statement of Commissioner Ford. 
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DISSENTING STATEMENT OF COMMISSIONER 
FREDERICK W. FORD 


The Commission designated the Wabash and Livesay applications for 
hearing on six issues by order released September 22, 1958. That order 
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granted the request of these two applicants for waivers of the notice re- 
quired by Section 309(b) of the Communications Act of 1934, as amended. 
‘Subsequently, on February 18, 1959, In the Matter of Amendment of 
Section 1.362 of the Commission's Rules, the Commission adopted a 
Memorandum Opinion and Order amending its rules to permit an appli- 
cant to waive his right under Section 309(b) to the notice provided for in 
paragraph (a) of that ‘section. In dissenting from the action of the Com- 
mission in adopting this rule, I attempted to emphasize that in my 
opinion the legislative history of Section 309 showed that its purpose was 
to make definite and certain procedural rights and remedies which cannot 


be waived. 


In my opinion, the application of Plains Television Corporation should 
be designated for hearing in this proceeding after notice under Section 309 
of the Act. The Commission action of September 22, 1958, designating 
the instant applications for hearing without the required 309(b) notice did 
not meet the statutory requirements. Therefore, the order of September 
22, 1958, is ineffective as a bar to the consideration of additional appli- 
cations for this facility until notice has been given in accordance with that 


provision. 
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[ FCC 59-466, 73133] 


MEMORANDUM OPINION AND ORDER 
By the Commission: 


1. There is before the Commission the petition of Wabash Valley 
Broadcasting Corporation (Wabash), filed January 2, 1959, requesting 
consolidation in one proceeding of the applications for television Chan- 
nels 2 and 10, both assigned to Terre Haute, Indiana, designated for 
hearing in two separate proceedings. Wabash is an applicant in both 
proceedings. The other applicant in the Channel 10 proceeding is Live- 
say Broadcasting Co., Inc. (Livesay), while the other applicant in the 





85 [ 288] 


Channel 2 proceeding is liana Telecasting Corp. (Illiana). In the Channel 
10 proceeding Wabash's application is for renewal of its existing license; 
in the Channel 2 proceeding Wabash's application is for modification of 

its existing license, primarily to effect a change in channel assignment. 


The applications of Livesay and Illiana are new. 


2. Wabash's petition is opposed by Illiana and by the Commission's 


Broadcast Bureau. In its opposition Illiana also requests that 


[ 288] 
Wabash be required to elect which of its applications it will prosecute. 
Livesay supports the petition. Letter comments have been received from 
Plains Television Corporation (Plains), although the only relationship 
of Plains to this proceeding arises out of its former status as a party 
intervenor herein 1/ and from the fact that on December 29, 1958 Plains 


tendered for filing an application for Channel 10. 2/ 


3. Wabash's petition to consolidate is based on the following: 
the question of the validity of the Commission's allocation of Channel 2 
to Terre Haute, Indiana is pending before the United States Court of 
Appeals for the District of Columbia Circuit 3/ pursuant to remand from 
the United States Supreme Court, Sangamon Valley Television Corp. v. 
U.S., 358 U.S. 49, 17 RR 2150 (1958), and is not likely to be determined 
in the near future; if the channel 2 and 10 proceedings are not consoli- 
dated, Wabash will be put to the expense and inconvenience of appearing 
and presenting its substantially similar case in two hearings; Wabash 
might be prejudiced in the presentation of its case by being required to 
appear in two proceedings at the same time; only one Commission counsel 
andone Examiner would be required for a single consolidated proceed- 
ing, Saving time, cost and convenience to the Commission; and the 
handling and resolution of such problems as the perfecting of a grant to 
Wabash in the Channel 2 proceeding would be greatly facilitated. Wabash 
argues that the normal Commission procedure of not consolidating appli- 
cations for different channels in the same proceeding should not apply in 
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the instant abnormal situation. In summary, Wabash argues that con- 
solidation herein would conduce to the proper dispatch of Commission 
business and the ends of justice. It is Wabash's position that the compara- 
tive determination in the consolidated proceeding shall not be one over- 

all determination in the selection of those two applicants, grants of whose 
applications would best serve the public interest, but that its applica- 

tions shall be separately compared, vis-a-vis Livesay with respect to 
Channel 10, and vis-a-vis Illiana with respect to Channel 2. 


4. On January 12, 1959 Illiana filed its opposition to the instant 
petition. The opposition is based upon the following arguments: neither 
the Court nor the Commission granted a stay in the Sangamon Valley case, 
and the bare possibility that Channel 2 may be deleted from Terre Haute is 
of no significance; Wabash brought upon itself the matters of expense, time 
and inconvenience by becoming involved in two hearing proceedings and 
it cannot now complain and be heard to urge a procedure to suit its con- 


venience; it must be assumed that the Hearing 


1/ ‘Plains’ intervention, allowed conditionally by Order of the Chief 
Hearing Examiner, released December 4, 1958, was terminated by Order 
of the Chief Hearing Examiner, released February 5, 1959. Its pe- 
tition for review of said order is considered in our separate Order of the 


same date. 


2/ The Hearing Order in the Channel 10 proceeding was released Sep- 


tember 22, 1958; as yet no action has been taken with respect to Plains' 
tendered application. 

3/ On May 8, 1959 the Court of Appeals issued its decision vacating the 
Commission's allocation and remanding the proceeding to the Commission 
for an evidential hearing. The decision stated: "In the discretion of the 
Commission existing services may be maintained, and the Court retains 
jurisdiction of this proceeding, pending further order of the court." 
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Examiners in the two proceedings will not so schedule hearings as to 
deprive Wabash of due process; a consolidated hearing would not save the 
Commission time, cost and convenience because the issues in each pro- 
ceeding are different (e.g., the renewal question is present only in the 
Channel 10 proceeding and the matter of the Plains’ tendered application 
and its petition for reconsideration of the hearing order in the Channel 

10 proceeding are wholly unrelated to the Channel 2 proceeding); Wabash's 
argument that a perfected grant of its Channel 2 application may not be 
possible without obtaining as a condition precedent a grant of its Channel 
10 application, is a non sequitur, and is made only to serve Wabash's 
convenience, since the procedural difficulties in making a final grant 
bear no relationship to the hearing. Illiana states further that having 
filed its application the Commission is required either to grant it or 
designate it for hearing; that its rights in this regard should not be 
fettered by requiring it to become a party to a hearing for another channel 
for which it has not applied; that no useful purpose would be served by 
grouping these applications together when the parties and issues are dif- 
ferent; and that neither the ends of justice nor the proper dispatch of the 


Commission's business would be served thereby. 


9. On January 15, 1959 the Commission's Broadcast Bureau filed 
its opposition to Wabash's petition. The Bureau takes the position that 


Wabash's reliance upon the uncertainty surrounding the allocation status 
of Channel 2 to Terre Haute in the light of the Supreme Court's decision 


in the Sangamon Valley case is misplaced, for the reason that neither 


the Court nor the Commission has stayed the allocation of the channel. 
The Bureau states that apart from the claimed convenience to Wabash, 
little difference is shown between the present procedure and the requested 
consolidation in terms of expeditious handling of the proceeding and dis- 
patch of the Commission's business. For these reasons, and because 
prejudice may result to the other parties in the event of consolidation, 

the Bureau opposes Wabash's petition. The Bureau states the decision 
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in the Channel 10 proceeding should have no effect upon the decision to 


be reached in the Channel 2 proceeding. 


6. The Commission is in general accord with the oppositions of 
Illiana and of the Broadcast Bureau for the reasons given therein. The 
bare possibility that Channel 2 could be deleted from Terre Haute has 
already been rejected by both this Commission and the Court as a reason 
for staying the allocation of that channel. Wabash has failed to demon- 
strate how the proper dispatch of the Commission's business and the 
ends of justice would be served by the requested consolidation except to 
the extent that Wabash itself will likely have certain evidence with respect 
to its broadcast record and experience which will be common to both pro- 
ceedings. On the other hand, consolidation would require Livesay and 
Illiana to be parties to a proceeding, much of which will have no rele- 
vance to their interests. To this Illiana has objected. The Commis- 


sion agrees with Illiana that its application is entitled to consideration 


in the Channel 2 proceeding, unfettered by consolidation with the Channel 


10 proceeding. The two proceedings involve different 
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channels, and their only primary common feature is that Wabash appears 
as a party applicant in each of them. Concerning the question of per- 
fecting a grant of Wabash's Channel 2 application before its Channel 10 
renewal application is granted, such procedural problem does not relate 
to the hearing stage of the proceeding, and is not a persuasive reason 
for consolidation. The Commission will deny Wabash's petition. 

7. In its opposition, Illiana observes that if Wabash is dissatis- 
fied with the prospect of two hearings, it should dismiss one of its appli- 
cations. Illiana requests that Wabash be required to elect which of its 
applications it will prosecute. In support of this request Iliana argues 
that Wabash's applications are multiple and inconsistent within the mean- 
ing of Sections 1.308 and 1.310 of the Commission's Rules in that Sec- 
tion 3.636 of the Rules prohibits multiple ownership by a single party of 





“89 [ 290] 


television broadcast facilities in the same community, and therefore both 
of Wabash's applications could not be granted. Iliana states further 

that through its applications Wabash has tied up the television service in 
Terre Haute, and has deprived the people of Terre Haute of a second 


service. 


8. Wabash opposes this request in its Reply, filed January 22, 1959. 
It contends that the Commission need not consider Illiana's request for 
election because it should have been the subject of an initial pleading 


rather than an opposition pleading. 


9. For the reasons stated in our separate Memorandum Opinion 
and Order of this date relating to a petition for reconsideration filed 
by Plains Television Corporation in Docket Nos. 12605 and 12606, the 
Wabash applications are not per se inconsistent or conflicting. Fur- 
thermore, although the Commission's Rules (Section 1.12) provide that 
in certain specified instances requests addressed to the Commission must 
be by separate pleadings, the specified instances do not include a re- 


quest, like the instant one, for an Order requiring election. 


For the foregoing reasons, IT IS ORDERED, That the petition to 
consolidate applications for hearing in one proceeding, filed on January 
2, 1959 by Wabash Valley Broadcasting Corporation IS DENIED; and IT 
IS FURTHER ORDERED, That the request of Illiana Telecasting Corp. 
that Wabash Valley Broadcasting Corporation be required to elect which of 
its applications to prosecute IS DENIED. 


FEDERAL COMMUNICATIONS COM- 
MISSION 


/s/ Mary Jane Morris 
Secretary 


Adopted: May 20, 1959 
Released: May 22, 1959 
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Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


[ Received June 12, 1958, 
In the Matter of: 


Amendment of the Application of 
LIVESAY BROADCASTING CO., Inc. 
for a Construction permit for a new 
Television Station on Channel 10 

for Terre Haute, Indiana. 


The above application is hereby amended by the de- 
letion of the answer to paragraph 3 of Section 1 and to 
state that the Application is for Channel 10, presently 
licensed to WTHI-TV, Terre Haute, Indiana, the license 
of which will expire on August 1, 1958. 


It is understood that the WTHI-TV renewal appli- 
cation is pending. 


SIGNED: LIVESAY BROADCASTING CO., Inc. 


BY: /s/ J. R. Livesay 


President & Treas. 
P. O. Box 322, Mattoon, Illinois 


Subscribed and Sworn to before me this 9th day of June 1958. 
My Commission Expires Nov. 27, 1961. 


/s/ Kenneth D. Jukle 
SEAL 3 Notary Public 
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Law Offices 
HALEY, WOLLENBERG & KENEHAN 
Fifth Floor Broadcasting-Telecasting Bldg. 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


September 4, 1958 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Dear Miss Morris: 


This has reference to the application of Wabash Valley Broadcast- 
ing Corporation for renewal of license of Station WTHI-TV, Terre Haute, 
Indiana (File No. BRH-519), the application of Livesay Broadcasting Co., 
Inc. , for a new television station to operate on Channel 10 at Terre 
Haute, Indiana (File No. BPCT-2514), and to Livesay Broadcasting Co., 
Inc.'s letter of this date waiving that applicants' rights to notification 
pursuant to the provisions of Section 309(b) of the Communications Act 
and requesting that the two applications be designated for hearing as 
soon as possible. 


Since such action may facilitate the activation of a second tele- 
vision station in Terre Haute, Indiana (see Joint Motion For Continuance 
filed in the Terre Haute Channel 2 proceeding (Docket Nos. 12258 and 
12260) on September 2, 1958), Wabash Valley Broadcasting Corporation 
also requests that the above-mentioned applications be designated for 
hearing at an early date and, in the interest of expedition, hereby 
waives its right to the notification provided for by Section 309(b) of the 
Communications Act and its right to reply thereto. 


Respectfully submitted, 


WABASH VALLEY BROADCASTING 
CORPORATION 


By Haley, Wollenberg & Kenehan 
/s/ Andrew G. Haley 


Its Attorneys 
Benedict B. Cottone, Esq. 
Mr. Joe Nelson 
Mr. Martin Levy 
Thomas W. Wilson, Esquire 
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Law Offices 
COTTONE & SCHEINER 
1820 Jefferson Place, N.W. 

Washington 6, D.C. 


: [Received Sep. 4, 1958, FCC] 
Benedict P. Cottone Telephone 
Arthur Scheiner Executive 3-4477 


September 4, 1958 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Re: Application of Livesay Broadcasting Co., Inc., 
Terre Haute, Indiana BPCT-2514 


Dear Miss Morris: 


The above referenced application of Livesay Broadcasting Co., 
Inc. is mutually exclusive with the pending application of Wabash Valley 
Broadcasting Corporation for renewal of license of Station WTHI-TV, 
Terre Haute, Indiana, on television channel 10. Wabash Valley Broad- 
casting Corporation also has pending an application for change of facili- 
ties to television channel 2 which is mutually exclusive with an application 
by Illiana Telecasting Corporation for a construction permit for a new 
television station on channel 2 in Terre Haute. These latter applications 
have already been designated for consolidated hearing. 


Pursuant to the provisions of Section 309(b) of the Communications 
Act, an applicant has a right to be notified of all objections to the appli- 
cation which the Commission may have and to be afforded an opportunity 
to reply thereto. 


In order to expedite consideration of, and action upon its application, 
Livesay Broadcasting Co., Inc. hereby waives its right to such notifica- 
tion and opportunity to reply, and requests that the Commission desig- 
nate its application for consolidated hearing at the earliest practicable 
moment. 

Respectfully submitted, 


LIVESAY BROADCASTING CO. , INC. 
By /s/ Benedict P. Cottone 
Its attorney 





93 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


PLAINS TELEVISION CORPORATION, 
Appellant, 
Case No. 15, 204 


Appellee, 


LIVESAY BROADCASTING Co., INC., 
and 


WABASH VALLEY BROADCASTING 


CORPORATION, 


) 

) 

) 

) 

} 

FEDERAL COMMUNICATIONS COMMISSION, ) 
) 

) 

) 

) 

) 

Intervenors. 


[ Filed June 18, 1959] 
NOTICE OF APPEAL 


[ Filed June 25, 1959] 
LIVESAY'S NOTICE OF INTENTION TO INTERVENE 


[ Filed July 14, 1959] 


WABASH'S NOTICE OF INTENTION TO INTERVENE 


[ Filed August 19, 1959] 
PREHEARING STIPULATION 


I. Counsel for Appellant, Appellee and Intervenors hereby stipulate 
that the issue presented by the above-entitled case is as follows, it being 
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agreed that the parties do not concede the correctness of any factual or 
legal premises which may be implicit in the formulation of the question: 


Whether the Commission's action, in rejecting as 


untimely appellant's application for Channel 10, erroneously 
deprived appellant of its rights to an Ashbacker hearing and 


improperly ignored relevant public interest considerations. 


II. Counsel for all the parties further stipulate: 

1. Appellant will serve and file its brief on or before 
November 30, 1959; Appellee and Intervenors will serve and file their 
briefs on or before January 15, 1960; and Appellant will serve and file 
its reply brief, if any, on or before January 30, 1960. 

2. The printed Joint Appendix will be filed on or before 
February 7, 1960. References to the record appearing in the various 
briefs of the parties shall be to the page numbers in the original record 
certified to this Court. In the printing of the Joint Appendix there will 
be set forth, in addition tothe consecutive numbering of the pages of the 
Joint Appendix, the original record page numbers in bold type and in- 
dented in a manner which will render it convenient for the Court to locate 
the pages referred to in the briefs. 


Respectfully submitted, 


/s/ Joel Rosenbloom 
Federal Communications Commission 


/s/ Benedict P. Cottone 
Counsel for Intervenor 
Livesay Broadcasting Co., Inc. 


/s/ Edward F. Kenehan 
Counsel for Intervenor 
Wabash Valley Broadcasting Corporation 


/s/ Vernon L. Wilkinson 
Counsel for Appellant 
Plains Television Corporation 


August 18, 1959 





[ Filed August 19, 1959] 


ORDER 


Before: Fahy, Acting Chief Judge, in Chambers. 


Upon consideration of the prehearing Stipulation submitted by 
counsel for all parties in this case, it is 

ORDERED that the prehearing stipulation is approved and that the 
Clerk is directed to file it. 

It is FURTHER ORDERED that the prehearing stipulation shall be 
printed in the joint appendix and shall govern further proceedings in this 


case unless modified by further order of this court. 


Dated: August 19, 1959 
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IN THE 
UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,204 


PLAINS TELEVISION CORPORATION, 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 
LIVESAY BROADCASTING CO., INC., 


WABASH VALLEY BROADCASTING CORPORATION, 


Intervenors. 


APPEAL FROM ACTIONS AND ORDERS 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Plains Television Corporation ("Plains"), 
licensee of UHF television station WICS, Springfield, Illinois, and an 
applicant for VHF Channel 10, Terre Haute, Indiana: 
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(1) from an order of the Federal Communications Com- 
mission ("Commission"), released September 22, 1958, 
wherein the Commission waived the notice requirements of 
47 U.S.C. Sec. 309(b) and of Rule 1. 362(a) (1 RR 51:362(a)) 
and designated for comparative hearing the application of 
Wabash Valley Broadcasting Corporation (""WTHI-TV") for 
‘renewal of license on Channel 10 and the application of 
Livesay Broadcasting Co., Inc. ("Livesay") for a construc- 
tion permit on Channel 10, Terre Haute, Indiana (R. 72-74); 


(2) from an order of the Commission's Chief Hearing 
Examiner released February 5, 1959 terminating Plains’ 


participation as an intervenor in said proceeding (R. 243); 


(3) from a Memorandum Opinion and Order released 
May 22, 1959, wherein the Commission refused to set aside 
the foregoing actions, dismissed as moot Plains’ petition of 
October 10, 1958 for an enlargement of issues, and failed 
to consolidate for comparative hearing with those of WTHI-TV 
and Livesay an application which Plains had tendered for 
Channel 10 on December 29, 1958 (R. 287-290); and 


(4) from an action of the Commission publicly announced 


June 10, 1959 returning the aforesaid Plains application. 


Plains, as an applicant for Channel 10 in Terre Haute and as the 
licensee of a UHF television station in Springfield, is a person whose ap- 
plication for Channel 10 has been "denied" (within the meaning of Section 
402(b)(1) of the Communications Act of 1934, as amended), a “person 
. . . aggrieved" and "whose interests are adversely affected" (within 
the meaning of Section 402 (b)(6) of the Communications Act of 1934, as 
amended), and a person "suffering legal wrong" (within the meaning of 
Section 10 of the Administrative Procedure Act) by the above-referenced 
actions of the Commission (47 U.S.C. Sec. 402(b)(1) and (6), and 5 U.S.C. 
Sec. 1009). 


The aforesaid public notice is not included in the certified record. The 
relevant entry is reproduced as Appendix A to the instant brief. 





3 
STATEMENT OF THE CASE 


In its Sixth Report of April 14, 1952 the Commission allocated VHF 
Channel 10 and UHF Channel 63 to Terre Haute, Indiana, for commercial 
use. Wabash Valley Broadcasting Corporation ("Wabash") was granted 
Channel 10 in 1953 and has operated station WTHI-TV on that channel 
Since July 1954. The UHF frequency "went begging", meaning that 
Wabash had the Terre Haute market to itself. By a Report released 
March 1, 1957, the Commission deleted Channel 2 from Springfield, 
Illinois, and reassigned that channel, at appellant's suggestion (22 FCC 


318, 319), not only to St. Louis, Missouri, but also to Terre Haute, 


thereby providing a second VHF frequency for Terre Haute (22 FCC 318). 


On March 14, 1957, for reasons best known to itself, Wabash filed 
an application to operate on Channel 2 rather than Channel 10 (BPCT- 
2293; cf. R. 226-231): On August 29, 1957, Illiana Telecasting Cor- 
poration (‘Illiana") likewise filed an application for Channel 2 (BPCT- 
2392; cf. R. 226-231). By order released December 5, 1957 the Com- 
mission designated those mutually exclusive applications for comparative 
hearing (cf. R..226=231). 


On April 25, 1958, with that hearing then (and still) unresolved 

and with its existing license on Channel 10 about to expire (see 47 U.S.C. 
Sec. 307 (d) and 1 RR 53:630 (a)(7)), Wabash filed an application for re- 
newal of its license on Channel 10 (BRCT-193; R. 1-71). On June 2, 
1958, before the Commission took any action on the Wabash renewal ap- 
plication, Livesay Broadcasting Co., Inc. filed an application for Chan- 
nel 10, contingent on a grant of Wabash's earlier filed application to shift 
to Channel 2 -- meaning that Livesay, at that point, was not contesting 
Wabash's rights on Channel 10 and was interested in that frequency only 


4 Whether this attempt by Wabash to "straddle" two channels was designed to 
forestall competition in Terre Haute or not, it most certainly had that result, as 
will appear from subsequent chronology. In this connection, it is not without 
significance that Wabash had opposed the allocation of Channel 2 to Terre Haute, 
by arguing for its allocation to Salem, Ml. and Salem, Mo. (22 FCC 318, 319). 
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in the event that WI'HI-TV was shifted to Channel 2 (R. 293-431). The 
fact that this application had been tendered for filing was noted on the 
Commission's public releases of June 4, 1958 -- with no mention made 
of its contingent character (see R. 125).} 


Apparently upon learning that the television branch of the Commis- 
sion's Broadcast Bureau does not accept contingently filed applications 
for television facilities, Livesay amended its application on June 12, 
1958 to remove the contingency (see R. 398)? Public Notice that the 
Livesay application had been accepted for filing, with no mention of the 
June 12 amendment (R. 283), was released June 17, 1958, with an 
amended notice issued the following day stating that the Livesay applica- 
tion was "mutually exclusive with pending renewal of license application 
of WTHI-TV, BRCT-193.'"? 


Under the Ashbacker doctrine (326 U.S. 327) and Rule 1.361 (b), 
the foregoing notation in the June 18 notice meant that a comparative 
hearing would be required on the foregoing applications, after the notifica- 
tion requirements of 47 U.S.C. Sec. 309(b) and Rule 1.362(a) (1 RR 51: 
362 (a) ) had been satisfied, and that other applications could be filed for 
Channel 10 until the Wabash and Livesay applications were actually 
designated for hearing (see Rule 1.361(b), 1 RR 51:361 (b)). 


: The pertinent entry from this Public Notice, not included in the certified 
record, is reproduced as Appendix B to the instant brief. 


x The Communications Act and the Commission's Rules make no express men- 
tion of "contingent applications". However, FCC Form 301 (Sec. I, para. 3), on 
which applications for new AM and TV facilities are filed (1 RR 51:322 (a) (1)), 
specifically asks whether the tendered application is "contingent on the grant of 
another pending application". Curiously enough, the AM branch of the Broadcast 
Bureau accepts contingently filed AM applications submitted on FCC Form 301 
and places them in the "pending file" (see B. J. Parrish, 13 RR 617 (1956 )); the 
TV branch of the Broadcast Bureau returns such applications (see letter of Feb- 
ruary 3, 1958 to Western Television Company printed as Appendix C hereto). 


: The pertinent entries from these public notices of June 17 and 18, 1958, not 
included in the certified record, are reproduced as Appendices D and E to the 
instant brief. 
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On September 4, 1958, counsel for Wabash and Livesay filed let- 
ters with the Commission purporting to waive the foregoing notification 


requirements (R. 70, 402). Livesay stated that its request was made 


"in order to expedite consideration of, and action upon its application, 
[so] that the Commission [ might] designate its application for consoli- 
dated hearing at the earliest practicable moment". (R. 402). The 
Wabash letter stated in pertinent part (R. 70): 
Since such action may facilitate the activation 

of a second television station in Terre Haute, 

Indiana (see Joint Motion for Continuance filed in 

Terre Haute channel 2 proceeding (Docket Nos. 

12258 and 12260) on September 2, 1958), Wabash 

Valley Broadcasting Corporation also requests 

that the above-mentioned applications be designated 

for hearing at an early date and, in the interest of 

expedition, hereby waives its right to the notification 

provided for by Section 309(b) of the Communications Act 

and its right to reply thereto. 
No public notice was given by the Commission of either of these waiver 


requests (see R. 283). 


By order released September 22, 1958 (R. 72-74) the Commission 
by a 3-2 vote granted the waiver requests and designated the Channel 10 
applications of Wabash and Livesay for a consolidated comparative hear- 
ing, thus foreclosing consideration by the Commission (if such action 
was valid) of any subsequently tendered application for Channel 10 -- 
whether filed contingent on WTHI-TV being shifted to Channel 2 or in 
direct opposition to WTHI-TV's renewal on Channel 10 (Rule 1.361(b) ). 


Believing that a waiver of the mandatory notification language of 
Section 309(b), as amended by Congress in 1952, and of corresponding 
requirements in Rule 1.362(a) was improper, particularly in the absence 
of an express rule (subsequently added) providing for such waivers, and 


believing from a pleading filed in the Channel 2 proceeding by Wabash and 
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Illiana on September 2, 1958} that the waiver requests were part of a 


"three-way deal" by which Wabash, Illiana, and Livesay hoped to obtain 
premature “umbrella protection", thus foreclosing subsequent filings 
and enabling them to divide Channels 2 and 10 among themselves, appel- 
lant took the following legal steps to protect its interests: 


(1) On October 10, 1958, appellant petitioned to intervene in the 
Channel 10 hearing, claiming standing by virtue of the fact that the 
Livesay application, specifying a transmitter site in Illinois (26 miles. 


west of Terre Haute), would provide a second VHF Grade A service to 


portions of central Illinois served by UHF stations of which appellant 

was the licensee (WICS, Springfield) and permittee (WCHU, Champaign), 
2 

thus undoing the deintermixture actions of March 1, 1957 (R. 108-114). 


(2) Concurrently therewith, on October 10, 1958, appellant peti- 
tioned the Commission to enlarge the issues in the Channel 10 proceed- 
ing. After asking for certain issues designed to show the impact of a 
grant of the Livesay proposal on UHF Stations in central Illinois, appel- 
lant requested the following additional issue (R. 87-88): 


(c) | To determine whether there are now or 
have been agreements or understandings between 
Livesay Broadcasting Co., Inc., Wabash Valley 
Broadcasting Corporation, and/or Illiana Tele- 
casting Corp., applicant for Channel 2, Terre 


: Because of postponements which the parties thereto had requested, the Chan- 
nel 2 hearing which the Commission had ordered in December 1957 had not yet 
been begun. In requesting a third postponement on September 2, 1958 Wabash 
and Illiana had made the following joint representation (R. 96): 


1. The purpose of the continuance requested herein is to 
permit the applicants to complete negotiations looking toward the 
early resolution of the comparative aspect of this hearing. Illiana 
is considering amending its application to specify another channel. 
If such amendment is filed the comparative issues in the case will 
be rendered moot. 


2. The additional time requested would not prejudice any 
interested party or the public. On the contrary, it appears that the 
rendition of improved television service (on channel 2) to the pub- 
lic in Terre Haute area will be made possible at an early date, if 
the applicants are able to complete their present negotiations. 


: In shifting VHF channels out of Springfield and Peoria, Ill., on March 1, 1957, 
the Commission expressly stated that any subsequent applications for the shifted 
channels specifying a site unnecessarily close to an area which had been deinter- 
mixed to UHF would be carefully scrutinized (22 FCC 342, 349). 
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Haute (BPCT-2392, Docket No. 12260), with re- 
spect to the utilization of Channels 2 and 10 in 
Terre Haute; whether Wabash Valley or Livesay 
have failed to disclose material facts in their ap- 
plications and in material submitted in connection 
with such applications as to their proposals with 
respect to the operation of Channel 10; and, 

whether Livesay, Wabash and/or Illiana have abused 
the processes of the Commission by misrepresenta- 
tion, concealment or otherwise, in connection with 
the filing of their applications herein, and/or in 
connection with the avoidance of the procedures 
contemplated by Section 309 (b) of the Act; 


In connection with this last-mentioned issue appellant posed five 


matters on which a full disclosure should be obtained (R. 100): 


(1) Whether the application of Livesay is not 
in fact contingent upon the grant of an authorization 
to Wabash for Channel 2. 


(2) Whether Wabash now contemplates, or 
has ever contemplated, going through a comparative 
hearing with Livesay for Channel 10. 


(3) Whether the avoidance of the 309 (b) pro- 
cedure by Livesay and Wabash in the present case 
was not in fact sought and obtained in order to 
receive "umbrella" protection for their applica- 
tions to facilitate further negotiations between the 
three applicants with respect to the two channels, 
rather than to "expedite"’ consideration of those 
applications as stated. 


(4) Whether any understanding exists that 
Livesay may, without objection from Wabash, 
amend its application, if necessary to cure issues 
on financial and technical qualifications set forth 
in the order designating the applications for hearing. 


(5) Whether there are now, or have been, 
agreements or understandings among Livesay, 
Illiana, and/or Wabash concerning the further 
prosecution of their applications before the Com- 
mission. 


. In its subsequent response to the matters thus raised, Wabash conceded (R. 
172), that "it was hoped that the Channel 10 hearing would ultimately concern 
Illiana and Livesay and that the Wabash Valley waiver might expedite that result." 
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In this same pleading of October 10, 1958, appellant notified the 
Commission that it deemed the September 22 action according Wabash 
and Livesay "umbrella protection" on Channel 10, without having first 
complied with the notification requirements of the Act and of its 
own rules, illegal; that appellant was preparing a pleading seeking re- 
consideration of that action; and that appellant would file in due course 
an application for Channel 10 (R. 103). 


(3) On October 17, 1958, pursuant to 47 U.S.C. Sec. 405; ap- 
pellant sought reconsideration by the Commission of its action of Septem - 
ber 22, 1958 designating for comparative hearing the Wabash and Livesay 
applications for Channel 10 -- because of the Commission's failure to 
follow the notification requirements of 47 U.S.C. Sec. 309(b) and of Rule 
1.362(a); and because the Livesay application, in appellant's view, was 
not a bona fide request to oust Wabash from Channel 10, but was, instead, 
an application for Channel 10 in the event Wabash was shifted to Channel 
2(R. 140-145)° 


: Contrary to the statement contained in Footnote 4 of the Commission's Memo- 
randum Opinion and Order denying appellant's requests, it was at this time -- not 
at the time of the Petition for Reconsideration -- that the Commission was first 
advised of appellant's intention to file for Channel 10 (See R. 284, Fn. 4 and cf. 

R. 103). 


Ss In addition to asserting standing on the basis of the facts set forth in its Peti- 


tion to Intervene (R. 108-118), appellant also claimed standing as one who had been 
illegally and improperly deprived of an opportunity to file an application for Chan- 
nel 10, Terre Haute, as a result of the Commission's September 22 action (R. 133). 


3 The distinction is this: If Livesay's application was in fact "contingent", 
WTHI-TV should have been renewed on Channel 10, meaning that that channel 
would have become available to all seekers if and when WTHI-TV was shifted to 
Channel 2. However, by placing an "umbrella" over the Livesay application, ata 
time when Livesay had no intention of trying to oust WTHI-TV unless or until the 
latter was shifted to Channel 2, this meant that other persons would not be eligible 
to file for Channel 10 if and when that frequency was vacated by WTHI-TV. 
Whether Livesay was thus prosecuting a bona fide application designed to oust 
WTHI-TV from Channel 10 or merely an application contingent on WTHI-TV being 
shifted to Channel 2 was germane to the question whether the Commission's action 
of September 22 granting Livesay umbrella protection was proper. 
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(4) On December 29, 1958, appellant tendered for filing an ap- 
plication for Channel 10, asserting a right to be heard with the applica- 
tions of Wabash and Livesay (R. 280). 


In the meantime, by order released December 4, 1958, the Chief 
Hearing Examiner, acting under delegated authority, granted appellant's 


petition of October 10, 1958 to intervene in the Channel 10 proceeding i 


Livesay countered on January 12, 1959, by seeking leave to specify a 
Site in Indiana35 miles southeast of the site originally proposed, at a 
location from which it would no longer place a Grade A or B signal into 
that portion of central Illinois served by appellant's UHF operations (R. 
448-452). Appellant responded on January 19 (R. 454-456) by pointing 
out the pendency of its request for enlargement of issues, the pendency 
of its petition for reconsideration of the September 22 action, and the 
pendency of its own application for Channel 10 - asserting its continued 
interest in the proceeding because of these matters; and requesting the 
Examiner to withhold any further action on Livesay's site amendment 
pending the Commission's action upon these matters. The Examiner 
permitted the amendment by order released January 23, 1959 (R. 463-466). 


Livesay thereupon filed, on January 28, 1959, a motion to set aside 
appellant's intervention and to terminate its further participation in the 
Channel 10 proceeding on the ground that the site amendment had elim- 
inated the possibility of economic injury relied upon by appellant in its 
petition to intervene and that appellant, therefore, had no further “inter- 
est" in the proceeding (R. 237-242). 


Without affording appellant an opportunity to respond to these con- 
tentions, the Chief Hearing Examiner, by Order of February 5, 1959, on 
his own motion, terminated appellant's participation in the Channel 10 
proceeding and dismissed Livesay's motion as moot (R. 243). 


1 Authority to act on motions to enlarge the issues has not been delegated to the 
Chief Hearing Examiner. Accordingly, no action was taken at that time on appel- 
lant's concurrently filed motion of October 10, 1958 for an enlargement of the is- 
sues. 
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On February 12, 1959, appellant filed with the Commission a peti- 
tion for review of the Chief Hearing Examiner's action, asserting its 
continuing interest and right to participate in the Channel 10 proceeding 


by virtue of its petitions for enlargement of the issues and reconsideration 


and its application for Channel 10 -- all then awaiting Commission action 
(R. 247-254). 


By Memorandum Opinion and Order released May 22, 1959 (R. 277- 
286; 18 RR 562), the Commission: 


(1) Affirmed the action of its Chief Hearing 
Examiner terminating appellant's participation in 
the Channel 10 proceeding (R. 279); 


(2) Dismissed appellant's request for en- 
largement of issues as moot in view of its holding 
that appellant no longer had any "interest" in the 
proceeding (R. 280); and 


(3) Denied appellant's petition for reconsid- 
eration of its order of designation, holding: 


(a) That its action did not con- 
travene its rules and policies governing the 
processing of television applications (par- 
ticularly Sections 1.308 and 1.310 (1 RR 
51:308 and 51:310 and policies concerning 
contingent applications) )(R. 282); 


(b) That waiver of the notifica- 
tion procedure specified by Section 309 (b) 
of the Act was proper and that appellant 
could not, in any event, complain of such 
action since (1) it was not a ''known party 
in interest" entitled to such notification, 
and (2) appellant's "failure to file a timely 
application . . . did not stem from a 
waiver of the Section 309(b) notice"’ (R. 283, 
284); and 


(c) That appellant's allegations 
concerning undisclosed agreements and im- 
proper motivations among the parties to the 
Channel 2 and Channel 10 proceedings were, 
in any event, "unsubstantiated hypotheses 
and. . . not based on allegations of fact" 
and, therefore, "no weight can be attached 
to them". (R. 284). 
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Commissioner Ford dissented on the ground that the Commission 
had no power to waive the statutory requirements of notification set forth 
in Section 309(b) of the Act and that the Commission's action of Septem- 
ber 22, taken without conforming to such statutory requirement, was "in- 
effective as a bar to the consideration of additional applications for this 
facility" (R. 286). 


By letter of June 5, publicly announced June 10, 1959, appellant's 


application for Channel 10, Terre Haute, was returned “as unacceptable 
for filing pursuant to the provisions of Section 1.106 of the Commission's 
Rules" (see Appendix A). 


From the foregoing actions, the instant appeal is taken! 


STATUTES AND RULES INVOLVED 


Pertinent provisions of the Communications Act and of the Commis- 


sion’s Rules are set forth in Appendix F to the instant brief. 


a By decision released May 8, 1959, in Case No. 13,992 (269 F. 2d 221), this 
Court "vacated" the Commission's Report and Order of March 1, 1957, allocating 
Channel 2 to St. Louis and Terre Haute. Until the hearing there ordered by this 
Court has been held and the "deintermixture" action of March 1, 1957 reinstated, 
one would normally assume that any controversy over the disposition to be made 
of Channel 10, if and when Wabash is granted authority to operate on Channel 2, 
would be moot. The Court will note, however, that the basic action here com- 
plained of was taken by the Commission on May 22, 1959, two weeks after this 
Court "vacated" the Commission's March 1, 1957 action allocating Channel 2 to 
Terre Haute. It is apparent, therefore, that the Commission, in the event Chan- 
nel 2 is restored to Terre Haute, does not intend to entertain any additional filings 
for Channel 10. In fact, Wabash and Livesay are currently going "through the 
motions" of holding an "adversary" hearing on that frequency, with the record 
closed on December 7, 1959 after only 164 pages of pretrial proceedings and testi- 
mony, and with the comparative portion of the hearing taking less than one day. 

On December 9, 1959, the hearing examiner issued an Initial Decision in the Chan- 
nel 2 proceeding looking toward a grant which would permit Wabash (WTHI-TV ) to 
operate on Channel 2 in lieu of Channel 10. Accordingly, unless actions taken by 
the Commission to date are set aside, appellant will be deprived of any opportunity 
to compete for Channel 10. Hence, the rulings here complained of are not moot. 
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STATEMENT OF POINTS 


In the actions here complained of the Commission has misconstrued 
and misapplied the Communications Act of 1934, as amended (particular- 
ly Sections 307, 308 and 309), its own established practice, and applicable 
precedents -- in that: 


(a) In allowing the then pending applicants to waive procedural re- 
quirements laid down by Congress in 1952 (47 U.S.C. Sec. 309(b)), 
particularly with no rule then on its books permitting a waiver thereof and 
with no notice of such requested waiver, the Commission unlawfully de- 


prived appellant of its Ashbacker right to file for Channel 10, if and when 


that frequency ceased to be used by Wabash. 


(b) In ordering a hearing on applications then pending for Channel 
10, before determining in the Channel 2 proceeding whether Wabash 
would be permitted to vacate Channel 10 and thereafter operate on Chan- 
nel 2, the Commission ignored its consistent practice in such situations, 


to appellant's prejudice. 


(c) In purporting to cut off additional filings for Channel 10, with 
that channel not yet vacated by an existing licensee, by designating the 
then pending applications for hearing through waiver of procedures spec- 
ified by Congress in 1952, the Commission arbitrarily precluded appel- 
lant from filing what would otherwise have been a timely application for 
Channel 10 and on which it should have been accorded comparative con- 
sideration. 


(d) In terminating appellant's participation as an intervenor in the 
Channel 10 proceeding and in refusing to look into possible connivance by 
the applicants (designed to forestall open competition for Channels 2 and 
10), the Commission illegally ignored appellant's rights, and with such 
data being material to the question whether the then pending applications, 
if not bona fide in character, were entitled to "cut off" protection, the 
Commission likewise ignored appellant's right to become a timely ap- 
plicant for Channel 10. 
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SUMMARY OF ARGUMENT 
I 


The Commission could not properly waive the mandatory notifica- 
tion provisions of Section 309 (b) of the Communications Act (47 U.S.C. 
Sec. 309(b)) at least when, at the time of such waiver, its own Rules 
contained no provision for such waiver (although such provision was sub- 
sequently added to the Rules) -- but, on the contrary, affirmatively 
provided that such notification procedure would be followed with respect 


to "mutually exclusive" applications as were here involved -- where the 


effect of permitting such waiver was to materially prejudice appellant's 
rights and deny appellant an opportunity to compete for a television facil- 


ity. Service v. Dulles, 354 U.S. 363 (1957); Sangamon Valley Televi- 


Sion Corp. v. United States, = «U.S. App. D.C. __, 269 F. 2d 221 
(1959). 


II 

Even if the Court were to conclude that the Commission could prop- 
erly utilize the foregoing procedure, a factual question existed -- direct- 
ly pertaining to the validity of the Commission's order which curtailed 
appellant's rights and denied it an opportunity to compete for the televi- 
Sion facility involved -- which could not properly be disposed of, as was 
done by the Commission, either on grounds that appellant lacked “stand- 
ing'', Frontier Broadcasting Company v. United States, 105 U.S. App. 
D.C. 161, 265 F. 2d 353 (1959), or on grounds of insufficient factual al- 
legations since the record itself contained circumstances and admissions 
Sufficient to require a threshold determination as to the bona fide nature 
of the applications involved which determination, if concluded as alleged 
by petitioner and admitted by at least one opponent, would have required 
vacation of the order complained of and an opportunity for appellant to 
compete for the television facility involved under established Commis- 
sion precedent, Jack Gross Broadcasting Co., 12 FCC 80 (1947); Bs ds 
Parrish, 13 RR 617 (1956). 





a ae 
ARGUMENT 


THE COMMISSION'S ACTION WAIVING THE NOTIFICATION 
PROCEDURES OF SECTION 309(b) OF THE ACT AND SEC- 
TION 1.362 (a) OF ITS RULES, AT A TIME WHEN ITS 
RULES CONTAINED NO PROVISION THEREFOR, WAS IM- 
PROPER AND PREJUDICIAL 


In 1952 Congress amended Section 309 (b) of the Communications 
Act -- "the end product of more than a decade of congressional investiga- 
tions, studies, hearings, and reports by committees in both Houses of 
Congress"? -- to read as follows (47 U.S.C. Sec. 309 (b) ): 


If upon examination of any such application 
the Commission is unable to make the finding 
specified in subsection (a) of this section, it shall 
forthwith notify the applicant and other known 
parties in interest of the grounds and reasons for 
its inability to make such finding. Such notice, 
which shall precede formal designation for a hear- 
ing, shall advise the applicant and all other known 
parties in interest of all objections made to the ap- 
plication as well as the source and nature of such 


objections. Following such notice, the applicant 
shall be given an opportunity to reply. If the 


Commission, after considering such reply, shall 
be unable to make the finding specified in subsec- 
tion (a) of this section, it shall formally desig- 
nate the application for hearing on the grounds or 
reasons then obtaining and shall notify the applicant 
and all other parties in interest of such action and 
the grounds and reasons therefor, specifying with 
particularity the matters and things in issue but 
not including issues or requirements phrased 
generally 2 


In thus requiring, in mandatory language, that the Commission 
notify the applicant and other known parties in interest of the grounds and 


reasons why a particular application cannot be granted, and that the Com- 


mission afford the applicant an opportunity to reply thereto, before the 


1 
S. Rept. No. 44, 82d Cong., 1st Sess. (January 25, 1951), reprinted at 1 RR 
page 10:271. 


. Emphasis supplied throughout this brief unless otherwise indicated. 
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Commission formally designates the application for hearing on grounds 
then obtaining, Congress was motivated by two considerations. First, 
aS borne out by the legislative history of this requirement, Congress was 
distressed by numerous complaints that the Commission was wasting 
time and manpower conducting hearings on technical defects in applica- 
tions which could have been cured by amendment if brought to the appli- 
cant's attention prior to the hearing.? Secondly, as borne out by other 
related amendments in 1952 (e.g., 47 U.S.C. Sec. 154(k)(2), 155(c), 
307 (d)), Congress was apparently of the view that if the energies of the 
Commission and its staff were not dissipated on matters which an appli- 
cant could cure by amendment, the Commission and its staff could con- 
centrate on more important policy and comparative problems, thus re- 
ducing its backlog and obviating prolonged delays in the handling of more 


significant problems 2 


As shown by the September 22 hearing order, the acceptance by the 
Commission of the waiver requests which the applicants had submitted 
for reasons of their own resulted in the anomalous situation of a hearing 
being ordered inter alia on such matters as the following: 

1. To determine the precise geographic co- 
ordinates for the proposed antenna site of Livesay 
. » +, Since the coordinates specified do not 


define the same location indicated by Exhibit VII 
of the application. 


: See particularly S. Rept. No. 44, supra at 1 RR at pages 10:271, 10:277 and 
10:278 and dissenting opinion of Commissioner Ford to the adoption, on February 
18, 1959, of Section 1.362 (c) of the Rules permitting waiver of the notification 
procedure (18 RR 1534, 1536 - 1538). 


: The purpose of the amendments was stated to be (S. Rept. No. 44, supra, 1 
RR at 10:272-10:273): "to makd'definite and certain administrative and legal 
steps and procedures in the interest of the expeditious handling of both license 
applications and the rule-making function; . . . to provide for administrative re- 
organization of the Commission in the interest of more effective and speedy han- 
dling of cases . . ." See also H. Rept. 1750, 82d Cong., 2d Sess. (April 8, 1952); 
reprinted at 1 RR page 10:301 et seq. 





2. To determine whether the profile graphs 
submitted by Livesay . . . comply with the provi- 
sions of Section 3.684(d) of the Rules. 


3. To determine whether the proposed antenna 
system and site of Livesay . . . would constitute a 
hazard to air navigation. 


4. To determine whether Livesay .. . is 
financially qualified . .. 
The first of the above issues obviously referred to a clerical or 
computation error which could have been readily cured by amendment. 
The second issue related to a rule describing in detail how the 8 radials 


called for in an application (15° apart) should be prepared, and likewise 


raised a matter which could have been corrected by a Simple amendment. 
The third issue relating to air hazard was rendered necessary because, 
by precipitously consolidating the applications for hearing, the aeronau- 
tical interests had not yet had a chance to pass on the proposed site. 
The fourth issue was likewise one which in this instance could have been 
obviated by a Simple amendment or an additional explanatory statement. 
Thus, we have here the spectacle of four of the five evidentiary issues 
in the September 22 order dealing with matters which could have been 
cured or obviated by simple amendment, in advance of designation for 
hearing, if the Commission had followed the mandatory notification pro- 
cedures which Congress wrote into Section 309(b) in 1952. To obviate 
a waste of hearing time and manpower on just Such non-essentials was 
one of the primary reasons that Section 309(b) was added to the Act in 
1952. 


A well defined public interest was thus circumvented by allowing 
the applicants, for reasons of their own, to waive the statutory require- 
ments -- to the prejudice of other persons interested in the Channel 10 
proceeding and to the prejudice of the public and the industry in general 
in having the Commission concentrate its hearing manpower and energies 
on matters of public importance rather than technical defects in a partic- 
ular application which could and would be cured by simple amendment if 
brought to the applicant's attention. 
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In short, since the notification requirements of Section 309 (b) have 
broad public interest overtones, not inserted in the statute solely for the 
protection of a private applicant or applicants, a serious question arises 
whether mandatory procedures laid down by Congress can be modified 
or waived at the behest of a given applicant or applicants 2 Itis not 
Surprising, therefore, that Commissioner Ford vigorously dissented 
when the Commission, on February 20, 1959, purported to add a subsec- 
tion (c) to Rule 1.362 which would permit applicants to waive the notifica- 
tion requirements which Congress laid down in mandatory terms in 1952 
(18 RR 1534, 1536-1538). 


Be that as it may, whether the Commission, by rule, can or can 
not permit a circumvention of the mandatory notification requirements 
of Section 309(b) is a matter which need not be decided in the instant 
case. OnSeptember 22, 1958, when the Commission ordered a con- 
solidated hearing on the Wabash and Livesay applications, on the strength 
of letters from those applicants waiving the notification requirements 
thus spelled out in the Act (and as we shall see in its own regulations ), 
the Commission had no rule on its books providing for a waiver by an ap- 
plicant of this statutory requirement. A rule purporting to authorize 
such waivers was not adopted by the Commission until five months later, 
on February 20, 1959 (1 RR 51:362(c)). 


Section 3 of the Administrative Procedure Act (5 U.S.C. Sec. 1002), 
after requiring every administrative agency to separately state and cur- 
rently publish in the Federal Register its organization set-up and its 
procedures (both formal and informal) for channeling and determining 
matters coming before it, further provides in explicit terms that ''No 
person shall in any manner be required to resort to organization or pro- 
cedure not so published." 


s In the Senate report, persons other than applicants were specifically referred 
to as entitled to the benefits of a definite and certain procedure (1 RR page 10:279): 
"It is the purpose of this section... to make definite and certain the procedural 
rights and remedies of those who oppose, as well as those who apply for, a new 
instrument of authorization. The necessity for definite provisions of this char- 
acter has been clearly demonstrated by experience." 





This section of the APA was designed to require that agencies 
"keep the public currently informed of changes in the actual procedures 
available’. Attorney General's Manual on the Administrative Procedure 
Act (1947), p. 21. It was drawn “upon the theory that administrative 
operations and procedures are public property which the general public, 
rather than a few specialists or lobbyists, is entitled to know or to have 
the ready means of knowing with definiteness and assurance." Legisla- 
tive History of the Administrative Procedure Act, 1944-1946, 79th Cong. 
2d Sess., S. Doc. 248, p. 198. ''The section requires agencies to dis- 
close their set-ups and procedures, to publish rules and interpretations 


intended as guides for the solution of cases, and to proceed in consistent 
accordance therewith until publicly changed". Ibid, p. 295. 
Accordingly, appellant and other interested persons had the right 


to rely on the Commission's published procedures and on the Commis- 
sion's adherence thereto until publicly modified. Here, in its public 
notice of June 18, 1958, the Commission expressly stated that the Livesay 
application for Channel 10 was mutually exclusive with Wabash's renewal 
application for Channel 10 (Appendix E). In such situations, barring ex- 
ceptional circumstances not here present and not here asserted (cf. Rule 
1.362(b)), the Commission is in no position to make a non-hearing grant 
of either application under 47 U.S.C. Sec. 309(a). The Commission's 
rules, not to mention the Ashbacker decision (326 U.S. 327), make it 
clear that where applications are mutually exclusive a consolidated hear- 
ing is obligatory (Rule 1.361(a)). That being the case appellant and 
other potential applicants for Channel 10 had every right to assume, from 
the June 18 Public Notice, that the notification requirements spelled out 
in mandatory language in 47 U.S.C. Sec. 309(b) and in Section 1.362 (a) 
of its own Rules, with no provision then on its books for a waiver of these 


requirements, would be followed before the applications were formally 


designated for hearing and before the Wabash and Livesay applications 
would obtain umbrella protection under Rule 1.361 (b). 
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The Commission's resort to unpublished procedures resulted in a 
material curtailment of the time within which other interested persons 
could file competing applications for Channel 10. It is the Commis- 
sion's normal practice in so-called "McFarland letters" which it writes 
applicants and other known parties in interest pursuant to Section 309 (b) 
to accord such persons the amount of time generally specified elsewhere 
in the Communications Act and the Administrative Procedure Act, name- 
ly, thirty days, in which to reply. Following the receipt of such replies, 
it takes the Commission's staff additional time to ascertain what objec- 
tions spelled out in the 309(b) letters have been cured by amendment, or 
other explanatory material, and to prepare for the Commission's agenda 
a hearing order restricted to matters still unresolved (i.e. , “then obtain- 
ing’). Thus, in not writing any McFarland letters in connection with 
the Channel 10 applications then pending before it, in accepting the waiver 
letters submitted by Wabash and Livesay on September 4, and in placing 
an "umbrella" over these applications by its hearing order of September 
22, 1958, the Commission materially curtailed the time within which 
other persons, under the Commission's published rules and procedures, 


could file competing applications. 


No notice was given by the Commission, by public release or other- 
wise, of the September 4 requests for a waiver of the notification pro- 
cedures of 47 U.S.C. Sec. 309(b) and of Rule 1.362(a). As a result of 
this resort to unpublished procedures not then provided for by the rules, 
appellant and any other persons interested in filing for Channel 10 were 
suddenly confronted on September 22 with a fait accompli, in contraven- 
tion of Section 3 of the Administrative Procedure Act. Had the Com- 


mission directed its staff to send the applicants "McFarland letters", 


such action would have appeared on its public releases. Other interested 
persons would have known that they still had at least six weeks in which 
to file competing applications. Even if such letters had been sent the 
applicants by the Commission's staff under delegated authority, such 

fact would have become known by cursory monthly examination of the 
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pertinent application file (a normal practice of Washington counsel en- 
gaged in FCC matters) in time to prepare and file a competing applica- 
tion. 


In short, had the statutory and regulatory notification procedure 
and other rules of the Commission been followed, appellant would have 
had an opportunity to make known its interest in the Channel 10 proceed- 
ing -- both as a prospective applicant and as a UHF operator in central 
Illinois, which would (if the Livesay application were granted at the Il- 
linois site then proposed) needlessly place another VHF signal into an 
area which the Commission by its 'deintermixture" actions of March 1, 
1957 was endeavoring to make predominantly UHF. In fact, any careful 
perusal of the Livesay application by the Commission, as subsequently 
acknowledged by the Chief Examiner's action allowing appellant to inter- 
vene in the Channel 10 proceeding, would have disclosed that appellant 
was a "known party in interest" under Section 309(b), by reason of 
Livesay's proposal, from a site in Illinois (26 miles west of Terre Haute), 


‘ The Commission further knew 


to invade a predominantly UHF area. 
that Plains was the original proponent of the proposal to allocate Channel 


2 to Terre Haute (see 22 FCC 318, 319). 


As a result of the shortcutting of the notification procedures of the 
Act and the Rules, appellant was prejudiced not only as a UHF operator 
in central Illinois but also as a prospective competitor for Channel 10 in 
Terre Haute. Under the factual situation here present, and despite in- 
timations by the Commission to the contrary (R. 283), persons desirous 
of filing for Channel 10 were not limited to the 30 days specified in Rule 


1 In deintermixing Peoria by shifting Channel 8 to Moline-Rock Island-Davenport, 
at the same time that it deintermixed Springfield by shifting Channel 2 to St. Louis 
and Terre Haute, the contention was made that the deleted Channel 8, if allocated 
to the tri-cities, might be used at a site from which it would still place a VHF 
Signal into Peoria. In rejecting that contention the Commission stated that it 
"will afford careful scrutiny to any applications for VHF channels in other cities 
which may appear to specify transmitter sites unnecessarily close to Peoria." 

22 FCC 342, 349 (1957). 
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1.355 (b) which the Commission apparently felt constituted a "full reply" 
to the foregoing contentions. That rule merely provides that the Com- 


mission will not take action or grant an application for a new television 
station until at least 30 days have elapsed after public notice has been 
given of the acceptance for filing of such application. While this rule 
guarantees to other potential applicants a Minimum period of thirty days 
in which to prepare and file competing applications of their own, with as- 
Surance that the first-filed application will not have been granted in the 
interim, it does not even purport to establish a 30-day "cut-off" period 
or a maximum period for filing competing applications. It does not Say, 
though such a rule has been frequently Suggested, that if no application 
is filed within thirty days, the first-filed application thereby receives 
“umbrella protection" against any subsequently filed application. Toso 
construe Rule 1.355 (b) would contradict and nullify other rules, e.g., 
Rule 1.106 (b)(1) and Rule 1.361(b) permitting other persons to file 
mutually exclusive applications up until the day before the Commission 
grants or designates for hearing the earlier filed applications. This 
may be months, or even a year, after the first application is filed, 


Where, as here, the Commission by its June 18 public notice ex- 
pressly stated that the Wabash and Livesay applications were “mutually 
exclusive", this was notice to the world that other persons interested 
in Channel 10 would not only have the 30-day minimum period (already 
elapsed), guranteed by Rule 1.355(b), but such additional time as it 
would take the Commission to meet other applicable requirements of 
Section 309 (b) of the Act and of its own rules governing the procedures 
for processing applications. Rule 1.362(a) expressly provides the pro- 
cedure to be followed subsequent to the expiration of the 30 -day period 
specified by Rule 1.355 (b) and explicitly states that where the Commis- 
Sion is unable to conclude that the public interest would be served by 
granting an application without a hearing, a conclusion which it cannot 
make when ''mutually exclusive" applications are involved (see Rule 
1, 361(a)(2)), "it will without delay notify the applicant and all other 
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known parties in interest of the grounds and reasons for its inability to 
make such findings . . . Following such notice, the applicant is given 
an opportunity to reply. If the Commission, after considering such 
reply, should still be unable to determine that a grant without hearing 
would be in the public interest, it shall formally designate the applica- 
tion for hearing upon the issues then obtaining. . . " Until the pro- 
cedures thus spelled out in Rule 1.362(a) have been complied with, other 
persons are permitted to file competing applications (see Rule 1.361 (b)). 
Any contrary interpretation of Rule 1.355(b) would mean that the Com- 
mission could take any action whatsoever with respect to applications 
before it -- so long as the 30-day period had expired -- regardless of 
other, equally valid, and express procedural provisions of the Rules and 
the Act. Such interpretation is consistent with neither the specific pur- 
pose of the Administrative Procedure Act nor any understandable body of 
administrative practice. 


Where the Commission pursuant to Section 3 of the Administrative 
Procedure Act has spelled out in its own Rules the procedures which it 
will follow in processing broadcast applications, it can not resort to dif- 
ferent procedures (where other persons are thereby prejudiced) unless 
and until those procedures are validly modified and the changes are duly 
published in the Federal Register. Even assuming, therefore, that the 
notification requirements of Section 309(b) were not mandatory and could 
be waived by the Commission by the adoption of a rule permitting a waiver 
thereof, it does not follow that the Commission can deviate from proce- 
dures prescribed by its own Rules, namely, the notification requirements 
of Rule 1.362(a) - where other persons are thereby prejudiced. Agency 
rules are no less binding on the agency than on those who appear before 
it. Service v. Dulles, 354 U.S. 363 (1957); Sangamon Valley Televi- 
sion Corp. v. UnitedStates, = U.S. App. D.C. ss, - 269 F. 2d 221 


(1959). Thus, in Service, the Supreme Court had before it the question 


whether the Secretary of State was bound by the provisions of his own 
regulations which were concededly more restrictive of his authority than 
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were the provisions of the so-called McCarran rider upon which he relied 
ultimately to support the legality of his action. The Court held that the 
Secretary was bound to follow the procedures he had imposed upon him- 
self through his regulations (354 U.S. at 388): 

While it is of course true that under the McCarran 

Rider the Secretary was not obligated to impose 

upon himself these more rigorous substantive and 

procedural standards, neither was he prohibited 

from doing so, as we have already held, and hav- 

ing done so he could not, so long as the Regulations 

remained unchanged, proceed without regard to them. 

Whether or not therefore the Commission has the power to provide 

by rule for waiver of the notification procedure specified by Section 309 (b) 
of the Act, it could not properly entertain requests for waivers of that 
notification procedure at a time when its own regulations governing the 
processing of television applications made no provision for such proce- 
dure but, on the contrary, affirmatively provided that the notification 
procedure would be followed, without exception, in cases involving 
“mutually exclusive" applications such as those of Wabash and Livesay. 
The assumption by the Commission that power to permit waiver of the 
statutory provision for notification could also permit it to ignore the re- 
quirements of its own validly prescribed and published regulations is the 


precise kind of reasoning which the Supreme Court held invalid in Service. 


Hence, the Commission's action of September 22 -- taken without 
compliance with its own published regulations and in a manner inconsist- 
ent with the requirements of the Administrative Procedure Act (partic- 
ularly Section 3 thereof) -- was improper and should be vacated by this 
Court and the case remanded to the Commission for further proceedings 
consistent with the Act and the Commission's Rules and Regulations. 
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THE COMMISSION ERRED IN TERMINATING APPELLANT'S 
PARTICIPATION IN THE CHANNEL 10 PROCEEDING AND 
IN REFUSING TO ASCERTAIN WHETHER THE LIVESAY 
APPLICATION WAS NOT IN FACT CONTINGENT ON A 
GRANT OF CHANNEL 2 TO WABASH 


Even if the Court were to conclude that the Commission, by waiv- 
ing the notification requirements of the statute and of its own rules, could 
precipitously accord "umbrella protection" to two bona fide applicants 
for a given facility, it does not follow, under the circumstances here 
present, that the September 22 action of the Commission was proper. 
Because of other Commission rules and policies, now to be considered, 
the Livesay application should not have been designated for comparative 
hearing with WTHI-TV's renewal, unless Livesay was in fact seeking to 
contest that renewal. If it was merely Livesay's intention, in filing for 
Channel 10 and waiving the notification requirements, to utilize that facil- 
ity in the event WTHI was shifted to Channel 2, and to obtain in the mean- 
time an “umbrella" foreclosing other persons from competing for the 
vacated channel, the Livesay application should not have been designated 
for hearing. Jack Gross Broadcasting Co., 12 FCC 80 (1947);B. J. 


Parrish, 13 RR 617 (1956).2 Instead, WTHI-TV's renewal for Channel 
10 should have been granted, which would have meant, when WTHI-TV 
shifted over to Channel 2, that Livesay and other interested persons 


(including appellant) could have filed for the vacated frequency. Jack 
Gross Broadcasting Co., supra; B. J. Parrish, supra. 


In explaining its uniform refusal in AM cases to designate a contingent ap- 
plication for hearing with the parent application and its practice of placing such 
applications in the "pending file'', the Commission stated that the purpose of 
these practices "is to avoid giving any particular applicant, or applicants, an 
undue advantage over other applicants who may wish to apply for the frequency 
to be vacated." Jack Gross Broadcasting Co., supra at 81. As heretofore 
noted, the TV branch of the Bureau accomplishes the same end by refusing to 
accept an application contingent on the frequency being vacated by an existing 
occupant (see Appendix C). 
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That Livesay was not, in fact, seeking to oust WT'HI-TV from 
Channel 10, but was instead merely seeking to forestall competitive fil- 
ings for the facility in the event WTHI-TV was awarded Channel 2, is 
evident from the instant record, and raised a factual matter on which 


appellant, as a prospective applicant, was entitled.to be heard. 


As noted in the Statement of the Case, within 14 days after Chan- 
nel 2 was allocated to Terre Haute, Wabash sought permission to 
operate on Channel 2 in lieu of Channel 10. Most persons who were 
interested in operating a second station in Terre Haute thus knew, under 
Commission precedents, that Wabash as an existing licensee would have 
an advantage over a newcomer in that market, and that their best chance 
of success lay in applying for Channel 10 after Wabash shifted to Chan- 
nel 2. Valdosta Broadcasting Co., 3 RR 619, 623 (1946); Lubbock 


County Broadcasting Co., 6 RR 949, 983 (1951); Hearst Radio, Inc., 
6 RR 994, 1034 (1951); Television Broadcasters, Inc., 17 RR 1169, 


, ’ 
1206 (1959). Accordingly, most persons interested in a second station 
in Terre Haute decided to wait until Wabashgota grant on Channel 2 and 
vacated Channel 10. However, despite these precedents, Illiana filed 
for Channel 2 and Wabash thus ran into a comparative hearing for this 
newly allocated frequency. To complicate matters further, before that 
hearing got under way, with its license on Channel 10 about to expire, 
Wabash had no choice but to request a regular renewal on Channel 10 
(which it would of course vacate when it received authority to operate on 
Channel 2). Here again, persons familiar with Commission precedents 
knew that the hurdles facing a newcomer who attempts to oust an exist- 


ing licensee from the frequency on which he is seeking renewal are such 


that, during the 25 years the Commission has functioned, no newcomer 
has ever succeeded along that lin : 


1 See the Report of the Network Study Staff to the Network Study Committee 
(1957), Vol. 1, Ch. III, pp. 10-11. In the only instance during the past fifteen 
years of which counsel are aware where the challenge of a new applicant against 
the renewal of an existing statton even went to a final Commission decision, the 
existing station was preferred and its license renewed despite substantial evidence 
adverse to the desirability of its past operation and performance. Hearst Radio, 
Inc., 6 RR 994 (1951). 
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As brought out in our Statement of the Case, when Livesay filed its 
application for Channel 10 on June 2, 1958, it was no less aware of the 
futility of trying to oust Wabash from that Channel than were other in- 
terested applicants -- as borne out by the fact that Livesay filed for Chan- 
nel 10 contingent on its being vacated by Wabash. However, apparently 
unaware of the Commission's practice of refusing to accept contingently 
tendered TV applications (as distinguished from contingently tendered 
AM applications), Livesay was confronted with a situation where its ap- 
plication would be returned unless the contingency was removed. (See 
Appendix C). Accordingly, 10 days after its submission, the applica- 
tion was amended to remove the contingency. 


That Livesay had no intention of contesting Wabash for Channel 10, 
so long as Wabash operated on that frequency, is thus clear from the 
manner in which the Livesay application was originally submitted. That 
the Livesay application was not a bona fide proposal to oust Wabash, but 
was instead contingent on the frequency being vacated by Wabash, and 
hence an obvious attempt to get “umbrella protection" which would pre- 
clude other persons from filing for the frequency when Wabash shifted 


to Channel 2, is likewise evident from subsequent developments. 


For example, on June 25, 1958, Wabash and Illiana requested a 
further continuance of the Channel 2 proceeding "to study the situation" 
and re-evaluate their "negotiations" and "plans" for the settlement of the 
Channel 2 proceeding without hearing, in the light of the Livesay filing 
(cf. R. 127). It seems obvious that, as a result of this "study" and re- 


evalhation, a three-way deal was worked out. To begin with, on Septem- 
ber 2, 1958, Wabash and Illiana filed for a third continuance of the Chan- 
nel 2 hearing on the following grounds (R. 127-128): 


1. The purpose of the continuance requested 
herein is to permit the applicants to complete nego- 
tiations looking toward the early resolution of the 
comparative aspect of this hearing. Illiana is con- 
sidering amending its application to specify another 
channel. If such amendment is filed the comparative 
issues in the case will be rendered moot. 
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2. The additional time requested would not 
prejudice any interested party or the public. On 
the contrary, it appears that the rendition of im- 
proved television service (on Channel 2) to the 
public in Terre Haute area will be made possible 
at an early date, if the applicants are able to com- 


plete their present negotiations, 


Two days later -- on September 4, 1958 -- Wabash and Livesay 


filed their requests for waiver of the 309(b) notification procedure in 
order to obtain immediate designation and "umbrella protection" for 

their applications on Channel 10 -- an action which, if taken at face value, 
would have precluded Illiana and any other person from filing for Chan- 
nel 10 (Rule 1.361(b)). In other words, the Commission was being told, 
on the one hand, that Illiana was going to amend its application to “specify 
another channel" -- necessarily Channel 10, the only other channel avail- 
able. Concurrently, the Commission was being asked to designate the 
Channel 10 applications for hearing immediately, as stated by Livesay, 
"in order to expedite consideration of, and action upon its application."' 
These simultaneous actions and requests do not make sense, nor can 


they be reconciled, unless agreements or understandings existed between 
the three parties to obtain protection from other filings for both Chan- 


nels 2 and 10 and then to work out a "deal" whereby the three parties 
would divide up the two facilities -- Wabash moving to Channel 2, with 
Livesay and Illiana by merger, option, or amendment taking Channel 10. 


Wabash conceded as much in its opposition to appellant's petition 
of October 10 for enlargement of issues and its petition of October 17 


for reconsideration when it said (R. 172): 


Prior to the entry of Plains Television Company 
[sic], it was hoped that Illiana would amend its 
application to specify Channel 10 instead of Chan- 
nel 2 and, with leave of the Commission, effect a 
consolidation with the Livesay application, in 
which event Wabash Valley's Channel 2 applica- 
tion would be granted and the remaining interested 
applicants left to compete for what is in practical 
effect involved, namely, the second television sta- 


tion in Terre Haute. 
* * * * * * 





28 


. « » - it was hoped that the Channel 10 hearing 


would ultimately concern Iiliana and Livesay rather 
than Wabash Valley and Livesay and that the Wabash 


Valley waiver might expedite that result. 

If such was in fact the purpose of Wabash, Illiana, and Livesay, in 
requesting the Commission to postpone the Channel 2 hearing and to 
waive its notification procedures in connection with an application original- 4" 
ly submitted contingent on WTHI-TV vacating Channel 10, such conduct 
contravened well established Commission policies and resulted in 
Livesay being accorded umbrella protection on Channel 10 to appellant's 
prejudice. As borne out by its decisions in Jack Gross Broadcasting 
Co., 12 FCC 80 (1947) and B. J. Parrish, 13 RR 617 (1956), the Com- 
mission has repeatedly stated that it will not accord "priority status" to 
an application submitted contingent on the frequency being vacated by the 
present occupant, to the prejudice of other persons desirous of filing for 
the facility when it is actually vacated. Cf. Van Curler Broadcasting 


Corp., 3 RR 941 (1947). 


Thus, the foregoing circumstances and admissions raised factual 
questions going to the basic qualifications of Livesay and Wabash to be 
broadcast licensees and to the validity of the Commission's September 
22 order of designation which the Commission was under a duty to re- 
solve through its hearing processes. In view of what had occurred, ap- 
pellant was entitled as a minimum to a threshold determination of 
Livesay's purpose in submitting its Channel 10 application. If appel- 
lant’'s surmises based on what Wabash, Illiana, and Livesay had stated 
in their applications and pleadings were borne out by the evidence, the 


Commission would have had no choice but to set aside its September 22 


action and to entertain appellant's subsequently tendered application. 


Hence, the initial question confronting the Commission was whether 
the Livesay application -- originally represented to the Commission as 
contingent -- did not in fact remain so, despite its amendment, in view 


of (1) the necessity for such amendment in order to prevent return of 
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the application; (2) the fact that Livesay's chance of prevailing against 
the Wabash renewal -- should that applicant lose Channel 2 -- were 
almost non-existent;7 and (3) the admission by Wabash that it, at least, 
when it asked for designation on Channel 10, contemplated obtaining a 
Channel 2 authorization unopposed, leaving Channel 10 to Livesay and 
Illiana. Secondly, the representations made by Livesay and Wabash in 
Support of their requests for waiver of the 309(b) procedure -- ostensibly 
made to expedite the "hearing" on the Channel 10 applications -- are not 
consistent (absent an undisclosed agreement:.among.all three parties ) 
with the almost simultaneous representations of Wabash and Illiana that 
Illiana planned to amend to specify Channel 10. Neither are such rep- 
resentations consistent with the later admission by Wabash that it did 

not contemplate going through a comparative hearing with Livesay on 
Channel 10 at the time when it asked for immediate designation of its 
Channel 10 application. 


The dismissal by the Commission of these questions as moot (in 
view of its holding that appellant no longer had any “interest" in the Chan- 
nel 10 proceeding ) and as "unsubstantiated hypotheses . ... not based 
on allegations of fact" was plain error. Appellant had originally inter- 
vened in that proceeding on the basis of economic injury to the operation 


of its UHF stations which would result from a grant of the Livesay pro- 


posal from its then specified transmitter site. At the same time, in its 
petition to enlarge issues filed concurrently with its petition to intervene, 
appellant advised the Commission that it considered its order of designa- 
tion illegal because Livesay, instead of trying to oust WTHI-TV, was 
merely seeking to preclude competitive filings for Channel 10 if and when 
vacated by Wabash and that appellant contemplated filing an application 


1 As late as November 9, 1959, at a prehearing conference in the Channel 10 
proceeding, counsel for Livesay, in suggesting that decision in the Channel 10 
case be withheld pending a determination of the Channel 2 case (Tr. in Docket 
Nos. 12605 and 12606, pp. 133-134; 142) conceded (Tr. 149): "I know if you 
[Wabash] don't get Channel 10 -- if you don't get Channel 2 our chances are 
minimized for Channel 10." 
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for Channel 10 which (if such were the situation) should be entertained 
by the Commission. In its petition for reconsideration -- filed 7 days 
later -- petitioner specifically asserted standing as one who had been 
improperly denied an opportunity to compete for Channel 10. On De- 
cember 29, 1958, before the Commission had acted on appellant's re- 
quests for an enlargement of the issues and reconsideration in the Chan- 
nel 10 proceeding, appellant actually tendered an application for that 
frequency, with a request that it be considered with those of Wabash and 
Livesay. 


The amendment to the Livesay application -- subsequently tendered 
and permitted -- to change transmitter site, although eliminating any 
economic injury to appellant's UHF operations, clearly did not eliminate 
the prejudice to appellant, as an applicant before the Commission, and 
as one whose rights to compete for Channel 10 had been seriously af- 
fected by the Commission's challenged September 22 action. The Com- 
mission and its Chief Hearing Examiner (who summarily terminated ap- 
pellant’s participation as an intervenor) simply ignored appellant's status 


as an applicant and the obvious prejudice to its position as a competitor 


for Channel 10, if the evidence which appellant sought to elicit in the 
Channel 10 proceeding bore out admissions which had been made. 


This court has recently had occasion to hold that the elimination 
of one basis of interest of a party to a proceeding cannot support termina- 
tion of such party's participation where, as here, another basis of in- 
terest exists and is made known to the Commission (Frontier Broadcast- 


ing Company v. United States, 105 U.S. App. D.C. 161, 165, 265 F. 2d 
353, 357 (1959)): 


A party to a proceeding may have more than 
one basis for interest, each entitling him to be a 
party. And, having status as a party because of 
one basis of interest already known to the Com- 
mission, he has a right to give timely notice of 
another basis for interest which also entitled him 
to be a party to the proceeding. When he has done 
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that, . . . he is a party for two reasons. Ob- 
viously the loss of one basis for interest would 
not destroy the other and, despite its loss, he 
would remain a party to the proceeding. 

In the present case, the Commission was timely advised of appel- 
lant's challenge of the legality and propriety of the September 22 order 
of designation; it had before it appellant's application for Channel 10. 
To hold, under these circumstances, that appellant no longer had any 
"interest" in the proceeding because of the change in the Livesay trans- 
mitter site was error, under Frontier, and dismissal of appellant's re- 
quest for enlargement of issues, as moot, insupportable -- bearing in 
mind that if the resulting hearing had shown (what all the facts pointed 
to) that the Livesay application was in fact contingent, appellant's sub- 
sequently tendered application was in all respects timely. 


Thus, in terminating appellant's participation as an intervenor in 
the Channel 10 proceeding, and in refusing to expand the issues in that 
proceeding to permit a showing that Wabash, Livesay, and Illiana were 
misusing the Commission's processes -- which if shown would have in- 
validated the September 22 action and rendered appellant's subsequently 
tendered application timely -- the Commission's actions were arbitrary, 


improper, and contrary to the public interest. 


In short, even if it be concluded that the September 22 action was 
not foreclosed by the notification requirements of the Act and of the Com- 
mission's rules which were then in force, appellant as a minimum should 
have been accorded a hearing on the threshold question whether Livesay, 
rather than seeking to displace the existing occupant on Channel 10, was 
merely seeking an "umbrella" which would foreclose other persons from 
competing for that facility if and when Wabash shifted to Channel 2, in 
contravention of the public interest and well established Commission 


policies. Jack Gross Broadcasting Co., supra; B. J. Parrish, supra. 


As in AM proceedings, the Commission should have waited until it was 
apparent that Channel 10 would be vacated, before ordering a hearing on 
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that frequency, so that it could have been awarded to the best possible 
applicant. Cf. Van Curler Broadcasting Corp., 3 RR 941 (1947). 


CONCLUSION 


Because of the Commission's failure to comply with the mandatory 
notification requirements of the Act and its own rules, the Commission's 
action of September 22, 1958 was improper as a matter of law and ap- 
pellant's subsequently tendered application for Channel 10 should have 
been accepted for filing. As a minimum, since circumstances surround- 
ing the filing and prosecution of the Livesay application raised a serious 
question whether the Commission's rules were not being misused to gain 
an unfair advantage over other persons interested in competing for Chan- 
nel 10 when that frequency was vacated by Wabash, appellant was en- 
titled to a threshold hearing on this score. It was, therefore, error 
to terminate appellant's participation in the Channel 10 proceeding and 


error for the Commission not to permit an investigation into this matter. 
Respectfully submitted, 


JAMES A, McKENNA, JR. 
VERNON L. WILKINSON 
ROBERT W. COLL 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Counsel for 
PLAINS TELEVISION CORPORATION 


December 30, 1959. 





APPENDIX A 


FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 


REPORT NO. 6040 PUBLIC NOTICE - B 
74514 
June 10, 1959 


BROADCAST APPLICATIONS ACCEPTED AND TENDERED FOR FILING 


CALL 
FILE NO. APPLICANT & LOCATION __ LETTERS_ NATURE OF APPLICATION 


* * * * * * * * * * 
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COMMERCIAL TELEVISION BROADCAST APPLICATION RETURNED: RE SEC- 
TION 1.106 OF RULES AND PURSUANT TO MEMORANDUM OPINION & ORDER 
ADOPTED 5-20-59 IN DOCKETS 12605 AND 12606. 


PLAINS TELEVISION NEW Construction Permit for a new 
CORPORATION TV B/C Station. 
TERRE HAUTE, INDIANA CH #10, 192-198 Mes. 
ERP: Vis. 316 Kw 
Aur. 158 Kw 
Hours of operation: Unlimited 
Terrain: 978 feet. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15, 204 


PLAINS TELEVISION CORPORATION, Appellant 
ve 

FEDERAL COMMUNICATIONS COMMISSION, Appellee 

LIVESAY BROADCASTING CO., INC., Intervenor 


WABASH VALLEY BROADCASTING CORP,, Intervenor 


ON APPEAL FROM ACTIONS AND ORDERS OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Although the ultimate issues involved in the appeal are clear, the 
underlying facts are somewhat complex and have not been stated with com- 
pleteness by appellant. Accordingly, it is felt that a brief counter- 
statement of the facts of the case would be of assistance to the Court. 
Channel 10, Terre Haute, Indiana is presently licensed to intervenor, 
Wabash Valley Broadcasting Corporation (Wabash). By a Report released 
March 1, 1957 (15 RR 1525), the Commission, inter alia, amended its Table 


i/ 
of Assignments, and assigned Channel 2 to Terre Haute, On March 4, 1957 


1/ On May 8, 1959 in Sangamon Valley Television Corp. v. Federal Communi- 
cations Commission, 269 F. 2d 221, U.S. App.D.C. this Court 
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Wabash filed an application to change its facilities to Channel 2, [Illiana 
Telecasting Corporation filed a mutually exclusive application for Channel 2 
on October 29, omy” 
Wabash, as permitted by the Commission's Rules, concurrently filed 

a Channel 10 renewal application on April 25, 1958 (R. 2-71) which appli- 
cation had to be filed in order to keep alive its existing license which 
it had sought to modify (R. 475.) On June 2, 1958 Livesay Broadcasting 
Co, (Livesay) tendered to the Commission an application for Channel 10, 
contingent upon the grant of Wabash's Channel 2 application (R, 294-431.) 
The Commission gave public notice of this tender on June 4, 1958 (R,125, 
126.) On June 12, 1958 Livesay amended its application to remove the 
contingency (R, 398, ) The Commission gave public notice on June 17, 
1958 dsuiiicetey application had been accepted for filing, and published 
further public notice on June 18th that this application was mutually 
exclusive with Wabash's Channei 10 renewal application (App.Br., append, 
D and E; R. 126,) 

; On September 4,1958 Livesay and Wabash apprised the Commission that 
they waived their rights to notification under §309(b) of the Communica- 
tions Act (hereafter referred to as "a 309(b) letter”) and requested 


early designation of their Channel 10 applications for comparative hear- 


ing (R. 401-402,)} In substance, both Wabash and Livesay stated that 


1/ (cont'd) vacated the Report and Order and remanded to the Commission 
for further evidentiary hearing with respect to alleged ex parte repre- 
sentations to the Commission during the pendency of the rule making 
proceeding. 


2/ The Channel 2 proceeding (Docket No, 12258) is now pending before 
the Commission, The Hearing Examiner's Initial Decision proposing to 
grant Wabash's application was released on December 9, 1959, Excep- 
tions have been filed to the Initial Decision, 
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their waiver of the 309(b) letter was predicated upon the belief that 


such waiver would ".,,expedite consideration of, and action upon /their/ 


application/s/." Wabash additionally asserted that "..,such action may 
facilitate the activation of a second television station in Terre Haute, 
Indiana...” The Commission in an Order released September 22, 1958 
designated Wabash"s and Livesay’s mutually exclusive applications for a 
comparative hearing, and accepted the waivers so profferred, stating 
"that the...applicants are the only parties entitled to notice under 
Section 309(b) of the Communications Act of 1934, as amended..." 
Thereafter, by pleadings filed on October 10 and 17, 1958, appel- 
lant, licensee of UHF Television Station WICS, Springfield, Illinois and 
permittee of UHF Television Station WCHU, Champaign, Illinois, sought 
leave to intervene in the Channel 10 proceeding, enlargement of the issues 
and reconsideration of the designation order, As a basis for intervention, 
appellant claimed economic injury resulting from the proposed location of 
Livesay's transmitter site (R. 108-118.) Livesay requested deferral of 
action on the petitions to intervene, and for enlargement of issues, on 
the ground that it was preparing an amendment to its application which 
would remove Plain's objections (R. 178-180.) The Chief Hearing Examiner, 
in an order released December 4, 1958 granted appellant leave to inter- 
vene, subject to the express condition that. its participation “shall termi- 
nate if, as, and when the application of Livesay Broadcasting Co., Inc, is 
amended to remove /appellant's/ objection,” (R. 223-224, ) Thereafter, on 
December 29, 1958, appellant tendered an application for Channel 10, which 


was not accepted for filing. 
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On January 12, 1959 Livesay tendered an amendment to its applica- 
tion to specify a new transmitter site, which was accepted by the Hear- 
ing Examiner (R. 223-236.) Since the amendment removed appellant's claim 
to economic injury, the Chief Hearing Examiner on February 5, 1959 termi- 
nated for lack of standing its conditional participation in the Channel 
10 proceeding (R. ad Appellant sought Commission review of this 
action, 

In a Memorandum Opinion and Order released on May 22, 1959, the 
Commission affirmed the Examiner's ruling terminating appellant's par- 
ticipation in the Channei 10 hearing and denied appellant's petition 
for reconsideration of the designation order and enlargement of the 
issues (R. 277-286.) Rejecting appellant's contention that the desig- 
nation order was improperly issued because of waiver of the Section 
309(b) letter, the Commission found that appellant was not at that time 
a "known party in interest” entitled to such notification and was not 
prejudiced by the waiver as a potential applicant for Channel 10, The 
designation order was released 97 days after public notice of the accept- 
ance of the Livesay application for filing and 67 days after the expira- 
tion of the 30-day waiting period required by Section 1.355(b) of the 
Commission's Rules, The Commission also found no support inits Rules 
for appellant’s argument that it had a right to assume that the Livesay 


and Wabash applications for Channel 10 would not be processed unless and 


3/ Prairie Television Co,, (Prairie) licensee of Television Station WTIVP, 
Decatur, Illinois filed a petition to intervene on October 10, 1958 

(R. 82.) By the same Order, permitting appellant to intervene condi- 
tionally, Prairie was permitted to intervene conditionally, On Febru- 
ary 4, 1959 as a resuit of Livesay’s amendment, Prairie withdrew as 

a party (R, 244,) 
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until Wabash obtained an authorization for Channel 2 (R. 123-146.) 

In denying appellant's petition for enlargement of the hearing 
issues, the Commission noted that appellant no longer had any interest 
as a party and that its requested issue as to the impact and competitive 
effect of Livesay’s application on nearby UHF operations had been 
rendered moot by the change in transmitter site (R. 280,) Appellant 
had also requested the Commission to add, on its own motion, an issue 
concerning alleged collusion among Wabash, Illiana and Livesay, in 
their applications for Channels 2 and 10 in Terre Haute (R, 101-102.) 
The Commission concluded that appellant's assertions were vague, unsub- 
stantiated hypotheses and not based on allegations of fact (R. 277- 
286.) It accordingly found no occasion for the addition of such an 
issue on its own motion, 

On June 10, 1959, the Commission gave public notice that it had 
returned appellant's application for Channel 10 as untimely tendered 
(App. Br., append A.) All of the foregoing actions of the Commission 
are challenged in the instant appeal, The record in the Channel 10 pro- 
ceeding has been closed but there has not as yet been an Initial 


Decision by the Hearing Examiner, 


COUNTERSTATEMENT AS TO JURISDICTION 


For the reasons set forth in Point III, infra, and discussed more 


fully in Intervenor Wabash's brief, with which we concur, appellant has 


standing in this case only to challenge the rejection of its application, 
It has no standing to complain of alleged errors in the Channel 10 


proceeding, 
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SUMMARY _OF ARGUMENT 
I. 

Appellant was afforded substantially more than the minimum time to 
file application for Channel 10 in Terre Haute which the Commission's Rules 
guaranteed, It asserts, however, that it would have been able to file a 
timely application, prior to designation of the competing Wabash and Livesay 
applications for hearing, if (under the provisions of Section 309(b)) the 
Commission had notified the applicants on file of the reasons why a hearing 
was necessary and awaited their replies prior to designation, The Commis- 
sion’s action, in accepting waivers by the applicants on file of their 
rights to Section 309(b) notices, was in keeping with the intent of Congress, 


as indicated by the language of the statute and its legislative history, 


Section 309(b) did not give appellant, as a prospective applicant unknown 


to the Commission, any right to rely upon such delay as might be occassioned 
by the sending of notice to the applicants and other known parties in 
interest, Nor was appellant required to resort to any unpublished pro- 
cedures, in violation of the Administrative Procedure Act, Federal Broadcast- 
ing System v, Federal Communications Commission, 96 U.S. App. D.C, 260, 225 
F, 2d 560, 568. On the contrary, appellant failed to avail itself of the 
published procedures by which it could have notified the Commission prior 

to designation, of any interest it may have had in the Channel 10 proceed- 
ing, either as an applicant or as a party adversely affected through 


economic injury. 
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Pi, 

Appellant claims that the Commission should have set aside 
its order of designation in order to hold a "threshold" evidentiary 
hearing with respect to the motives of Wabash and Livesay in request- 
ing designation, before it rejected appellant's application as 
untimely, The Commission properly rejected these requests, since 
appellant offered nothing but speculation as to possible motives 
behind wholly proper statements of record by Wabash, Illiana and 
Livesay, in support of the serious charge that there may have been, 
in substance, a conspiracy by all three to deceive the Commission and 
deprive other prospective applicants of an opportunity to show in a 
hearing that the public interest would be best served by a grant of 


construction permit to them, 


III, 
Appellant had no standing to complain of the alleged 
errors in the Channel 10 proceeding, because elimination of them would 
not have made appellant's untimely application timely, Hence, under 


any circumstances, the rejection of appellant‘s application is proper, 


In any event, as demonstrated in Points I and II, the Commission's 


actions here were free from error, 
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ARGUMENT 

Appellant's basic complaint in this case is that the 
Comateciaucceveee ns refusing to entertain its application 
for Channel 10, filed more than three months after the Wabash 
and Livesay applications had been designated for comparative 
hearing. Appellant does not dispute the obvious untimeliness 
of its application under Section 1.106(b) of the Commission's 
Rules, which bars consideration of any application tendered 
later. than the close of business on the day preceding the 
day previously filed applications are designated for hearing. 
Rather it asserts: ‘(1) that the Commission improperly curtail- 
ed its opportunity to file a timely application for Channel 10 


by accepting the Wabash-Livesay waivers of the notice provisions 


of Section 309(b) of the Act and designating their applications 


for hearing earlier than appellant had anticipated; and (2) 
that the Commission, in any event, should have afforded appel- 
lant a hearing with respect to Livesay*s motives in applying 
for Channel 10, before rejecting its application as untimely. 
We show below that neither of these assertions has merit and 
that the rejection of appellant’s untimely application was 


valid and proper. 


I. THE COMMISSION DID NOT IMPROPERLY DENY 
APPELLANT AN OPPORTUNITY TO FILE A TIMELY 
APPLICATION FOR CHANNEL 10 BY ACCEPTING 
WAIVERS OF THE NOTICE PROVISIONS OF SECTION 


THE RULES. 
It is clear at the outset that appellant had the full 


measure of time guaranteed by the Commission's Rules for filing 
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a competing application for Channel 10. Section 1.355(b) of 
the Rules provides that the Commission will not act upon an 
application for a television facility until 30 days after public 


notice that the application has been accepted for filing. The 


Commission gave public notice on June 17, 1958 that the Livesay 


application had been accepted for filing and further notice 

the next day that Livesay*s application was mutually exclusive 
with the Wabash renewal application, Since the Wabash-Livesay 
applications were not designated for hearing until September 22, 
1958 -- more than 90 days later -- the Commission manifestly 
complied with Section 1.355(b) of its Rules and accorded appel- 
lant all the time to which it was entitled as of right. 

Once the 30-day waiting period guaranteed by Section 
1,355(b) had expired, appellant acted at its peril in delaying 
the filing of a competing application. It is true, as appel- 
lant asserts, that under Sections 1.106¢€b)(1) and 1.361(b) of 
its Rules the Commission will accept competing applications up 
until the day before it grants or designates for hearing pend- 
ing applications. But nothing in these sections compelled 
the Commission to refrain from acting any time after the 
30-day period expired, or to wait for a Possible application 
by appellant, “even assuming that it knew of it” (Federal 


Broadcasting System, Inc. v. Federal Communications Commis-~ 
Sion, 96 U.S. App. D.C, 260, 268, 225 F.2d 960, cert denied, 
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350-U0.S. 923). In essence, appellant argues (Br. 18-19) that 
it had not filed an application because it felt that it had 
plenty of time to do so, so long as the Commission had not sent 
the applicants a 309(b) letter. However, as shown below, 
nothing in Section 30%(b) of the Communications Act either 
grants-or guarantees unknown potential applicants any pro- 
cedural rights. 

Section 309(b) of the Act provides that where tne Commis- 
sion is unable, upon inspection of an application, to make 
the statutory public interest finding, it shall “notify the 
applicant and other known parties in interest” of the reasons 
for its inabliity to make such finding and give the “applicant” 
an Opportunity to reply prior to designating the application 
for hearing. Thus, Section 309(b) on its face purports to 
confer procedural rights only on “applicants and other known 
parties in interest". Moreover, the legislative history of 
the 1952 amendment resulting in Section 309(b) demonstrates 
that the intent of Congress was to delineate the issues between 
the Commission and pending applicants, and perhaps obviate the 
necesity for a hearing, rather than, as apparently argued by 
_4/ It was not until the pleading filed October 10, 1958, 
several weeks after the designation, that appellant indicated 
for the first time that it intended to file an application; 
and the application itself was not tendered until December 29, 
1958. The circumstance that appellant was the “original pro- 
ponent” ‘of the Channel 2 move to Terre Haute (App. Br. 20) 
does not thereby charge the Commission with foreknowledge that 
appellant would apply for the channel, if and when it was 
allocated to Terre Haute. Indeed, wen now appellant does not 


lay claim to Channel 2 which it “proposed”, but rather Channel 
10 which was there all along. 
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appellant, to extend the time within which strangers could 


file applications. 


As Senator McFarland, the Senate Manager of the bill to 


amend Section 309(b), stated (Hearings on S. 1973 before a 
Subcommittee of the Senate Committee on Interstate and Foreign 
Commerce, 81st Cong., Ist Sess., pp. 32-33): 


Lthis notification procedure/ is an 
attempt to join issues. In other words, 
we go farther than we do in the present 
law. /Presently/ /y/ou set it down for 
hearing and there are no prescribed rules, 
What we are attempting to do here is for 
the applicant to know exactly what the 
Commission wants him to prove (emphasis 
Supplied). 


During the Congressional debate on the amendment Congressman 
Harris, the House Manager, stated (97 Cong. Rec. 7523 (daily 
ed. June 17, 1952)): 


It is hoped that this /notification/ 
provision in many instances will save 


the time of the applicant and of the 


Commission and will make unnecessar 

in many cases the holding of hearings 

by the Commission, (emphasis supplied) 
He further stated (id.): 

The Committee feels . . . that in many 


instances the prehearing procedure . , 


will render unnecessary Commission hear- 
ings... . Cemphasis supplied). 


The Commission's action in accepting the waiver by the 
parties of a 309(b) letter under the circumstances of this 
Case was entirely consistent with the Congressional intent 
and its power under Section 4(j) of the Act to “conduct its 


proceedings in such manner as will best conduce to the proper 
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dispatch of business and to the ends of justice", f. Federal 


Communications Commission v. WIR, The Goodwill Station, Inc... 
337.U.S. 265; 281. It had already given public notice that the 
Wabash-Livesay applications were mutually exclusive, so that 


an Ashbacker hearing was required no matter what reply the 


applicants might make to any 309(b) letter. Moreover, the only 


parties in interest known to the Commission (viz. the applicants 
themselves) had expressly waived their right to a 309(b) letter 
and had requested the Commission to proceed to hearing. Had 
the Commission sent a 309(b) letter, nothing in the Communica- 
tions Act or the Commission's Rules, of course, would have 
precluded the applicants, for example, from promptly notify- 
ing the Commission that they preferred to proceed at once to 
the comparative hearing obviously required -- a procedure 

Which would have afforded appellant scant grace for filing its 
application, Considering the circumstances that the applicants 
had already indicated their desire not to reply to a 309(b) 
letter, that no other parties in interest were known to the 
Commission, and that a hearing was in any event necessary, we 
submit that the Commission was not required to go through the 


futile gesture of dispatching a 309(b) letter. 


5 / Appellant suggests (Br. pp. 15-16) that the acceptance 


of the instant waiver resulted in a “waste of hearing time and 
manpower" on non-essentials because some of the issues desig- 
nated for hearing were, in its view, readily curable by amend- 
ment or explanation. We believe that appellant's asserted 
"public interest" fears are unfounded, if not somewhat hollow. 
The circumstance that issues were designated for hearing did 
not bind the Commission or the parties to pursuing them beyond 
the time that they were fruitful. At any time during the pre- 
hearing conference or the hearing itself, the applicants could 
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This Court has recognized that an applicant can waive its 
Statutory right to a comparative hearing, Zenith Radio Corp. 
v. Federal Communications Commission, 93 U.S. App. D.C. 284, 
288. 211 F.2d 629, 634; Beaumont Broadcasting Corp. v. Federal 
Communications Commission, 91 U.S. App. D.C. 111, 114, 202 F.2d 
306, 308. Since the hearing procedures of Section 309(b) may 
be unnecessary in toto upon waiver of the applicant, it follows 
a_fortiori that the pre-hearing procedures of that section are 
likewise not required where waived by their intended beneficiar- 
ies. Cf. Brooklyn Savings Bank v._O'Neill, 324 U.S. 697, 704; 
Scott Paper Co. v. Marcalus Manufacturing Co., Inc., 342 U.S. 249, 
Appellant nevertheless contends (Br. p. 17) that even if 
the Commission could properly accept waivers from the patties, 
it lacked power to waive the comparable provision of its Rules, 
Section 1.362(a), in the absence of an express provision in the 


Rules for such waiver, However, Section 1.362(a) merely para- 
phrases Section 309(b) into the form of a Commission Rule. The 


Commission's power to pant a waiver of its Rules, where 


wad 
appropriate is clear. United States v. Storer Broadcasting _ 


_5/ (Cont'd) have offered amendments or explanations to obviate 

the necessity of hearing on any of the issues: and such a pro- 
cedure was, in fact, followed in the instant case when Livesay 
sought and was granted permission co change the transmitter 

site specified in its application (R.,463), Moreover, as indicated 
above, the fact that the Commission may send out a 309(b) letter 
does not guarantee or require that the applicant will make 

adequate response to obviate any issues. 


_i/ Appellant's reliance (Br. 22) upon Service v, Dulles, 354 
U.S. 363, and Sangamon Valley TelevisionCorp. v. United States, 
—. U.S. App. D.C. __, __, 269 F.2d 221, is misplaced. There 

is an obvious distinction, we submit, between an agency's fail- 
ure to follow its own regulations, and the issuance, as here, 
of an order granting a request for waiver of a regulation by 
the intended beneficiary of the pwcedural rights conferred 
therein, 
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Company,. 351 U.S. 192, and Sec. 1.15 of the Commission's Rules, 


So provides. While we believe that appellant's claim (Br. pp. 
17-18) of unpublished procedures would still not excuse its own 
‘untimely application tender, since the waiver procedure was not 
one to.which potential applicants are required to resort (Federal 


Broadcasting System, Inc. v. Federal Communications Commission, 


_t/ 
96 U.S. App. D.C. 260,268,225 F.2d 560,568), it bears noting 


that the Commission ruled as early as 1954 (Niagra Frontier 
Amusement Corp., 10 Pike & Fischer, R.R. 57, 58) that: 


The pre-hearing notice provided for in 
Section 309(b) of the Act was designed, 

by calling early attention to deficiencies 
in an application, to give anapplicant 

an opportunity to cure those deficiencies 
and to avoid hearing. As such, the pro- 
vision requiring a pre-hearing notice may 
be waived, as was done here with the 
Commission's consent. 


Sppellant also had Federal Register notification in 1957 


(22 F.R. 6472) that the Commission had consented in another 


case to waive pre~hearing notice upon the request of the ap- 
plicants, where there were no other parties entitled to notice 
4 ision B asters, Inc., 17 RR 1169, 1171). 

The circumstance that the Commission subsequently took 


the “step from ad hoc action to general rule maktag. /Pxprersly 


providing for such waiver, is without consequence, Federal 


_(/ The section of the Commission's Rules upon which potential 


applicants have the right to rely, (i.e. Section 1.355(b), is 


of course published in the Code of Federal Regulations ( 47 
CFR 1.355(b)). 


-8/ On February 20, 1959 the Commission adopted a rule ex- 
pressly authorizing applicants to request waiver of a 309(b) 


letter and providing that the "Commission will give effect to 
such waiver unless the Commission cannot make the findings 
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Broadcasting System, Inc..v. Federal Communications Commission, 
96 U.S. App. D.C. 260, 266 225 F.2d 560, 566. As the Court has 
aptly recognized (Logansport Broadcasting Corporation v. United 
States, 93 U.S. App. D.C. 342, 345, 210 F.2d 24, 27): “Situations 
are not infrequent in which an administrative agency can pro- 


perly proceed either through rule making or adjudication: in 


such a case, the choice ‘is one that lies primarily in the 


informed discretion of the administrative agency.* Securities 
and Exchange Commission v. Chenery Corporation, 332 U.S. 194, 
203" 

Although appellant accordingly has no valid claim to 
prejudice as a potential applicant, it suggests further (Br. 
p. 20) that waiver of the 309(b) letter somehow prejudiced 
its opportunity to make known its interest in the Channel 10 
proceeding as a competitive UHF operator in central fllinois. 
It is conceded that the location of the transmitter site 
Originally specified in the Livesay application made appellant 
a party in interest to such application. But appellant had 
not yet apprised the Commission of this fact by September 22, 
1958, more than three months after public notice had been given 
of the filing of the application. The Commission specifically 
stated in its designation order that Wabash and Livesay were 


“the only parties entitled to notice under Section 309(b)" 


8 / (Cont'd) specified in Sec. 1.361(a) for reasons not 


covered by the waiver, or an applicant whose application is 

in conflict has not filed a similar waiver, or public interest 
considerations indicate otherwise.” (24 F.R. 1416 ). It is 
apparent that promulgation of such a rule could encourage 
parties in the future, in appropriate cases, to seek waivers 
under the rule. 
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€R. 72). “As Section 309(b) requires that such notice be given 


to all known parties in interest it may be assumed that the 
Commission knew of none other" (Elm City Broadcasting Corp. v. 
United States, 98 U.S. App. D.C. 314, 317, 235 F.2d 811, 814). 
Moreover, Section 309(b) protects unknown parties in interest 
Dy providing further that the “parties in interest", if any, 
who are not notified by the Commission of its action with 
respect to a particular application may acquire the status of a 
party to the proceeding thereon by filing a petition for inter- 
vention showing the basis for their interest at any time not 
less than tea-days prior to the date of hearing.” Since appel- 
lant’s petition for intervention filed on October 10, 1958 was 
granted by the Chief Hearing Examiner on December 4, we fail 
to see how the earlier waiver of a 309(b) letter in any way 
prejudiced appellant as an intervenor, 

Finally, there is no merit to appellant's argument (Br. p. 
20), that even if it failed to apprise the Commission of its 


competitive interest, the Commission should nevertheless have 


discovered such interest by a “careful perusal of the Livesay 


application”, This suggestion that it was incumbent upon the 
Commission to seek out all possible parties in interest not 

only exceeds the statutory requirement as to “known” parties 

in interest, but is contrary also to the legislative purpose 
heretofore discussed of expediting. Commission proceedings. For 
if the Commission was in fact required to “discover” appellant’s 
interest, it was equally required to seek out and notify the 


numerous other licensees and permittees with transmission 
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facilities within the Grade A and Grade B contours of the original Livesay 
application, the myriad stations which offer AM, FM and TV reception ser- 
vice within such contours, and any number of newspapers, motion picture 
operators, and other “competitors” who might have had an intervenor's 
interest if they chose to assert it. If this situation were to occur on 
applications in a densely populated area like the Noytheastern United 
States, the number of possible parties in interest to be ascertained 

would be staggering. Merely to state such a procedural requirement is 


to demonstrate its utter lack of realism or reasonableness, The Commis- 


sion has provided a means whereby parties in interest can make their 
9 


interest known prior to any action by the Commission. | The Commission's 
usual practice is to send a 309(b) letter only to an applicant, to mutually 
exclusive applicants, to persons whose license would, within the Commis- 
sion’s knowledge, be modified by a grant of a proposed application, and 

any other party in interest who has apprised the Commission of its inter- 
est. We submit that this practice is both reasonable and entirely in accord 
with the language and intent of Section 309(b), as well as Sections 4(i) and 
4(j) of the Communications Act. 

In sum, therefore, the Commission's! action in waiving a 309{b) letter 
at the request of all known parties in interest did not prejudice appel- 
lant’s rights, either as a potential applicant or as an intervenor, and 
was otherwise within the Commission's authority. 

9/ It is significant to note that appellant no where explains its 
failure to avail itself of the procedures provided by the Commission's 


Rules (Section 1.36i(d)) to file objections subsequent to the filing 
of the Livesay application and prior to Commission action thereon, 
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THE COMMISSION PROPERLY DECLINED TO SET ASIDE 


ITS ORDER OF DESIGNATION OR TO HOLD AN EVIDEN- 
TIARY HEARING WITH RESPECT TO THE MOTIVES OF 


WABASH AND LIVESAY IN REQUESTING DESIGNATION. 
ITS REJECTION OF APPELLANT’S APPLICATION AS 


UNTIMELY TENDERED WAS THEREFORE PROPER, 

In the alternative, appellant contends (Br. 24-32) that even 
if waiver of a 309(b) letter was proper and the designation order 
valid when issued, the Commission nevertheless should not have 
rejected its application as untimely without first inquiring 
into the question of whether the Livesay application was contin- 
gent on a grant of Channel 2 ee ae the instant case, 
Livesay originally tendered an application which was contingent 
on a grant of Wabash‘s application for Channel 2, and which was 


never accepted for filing by the Commission. However, ten days 


later Livesay amended the application to remove the contingency, 


2 


It was this application, as amended and non~contingent, that the 


Commission accepted for filing, publicly declared mutually 
exclusive with Wabash*s renewal application, and designated for 


hearing 97 days thereafter, 


107 Neither the Communications Act nor the Commission's Rules 


prohibits contingent applications. However, as appellant cor- 
rectly points out (Br. 24), where a standard broadcast applica- 
tion is contingent on the frequency being vacated by the exist- 
ing occupant, the Commission places the contingent application 
in the pendng file instead of designating it for hearing in 
order to "avoid giving any particular applicant, or applicants, 
an undue advantage over other applicants who may wish to apply 
for the frequency to be vacated." Jack Gross Broadcasting Co.., 
12 FCC 80, 81; B, J. Parrish, 13 Pike & Fischer, R.R. 617. 

With respect to television applications, the TV branch of the 
Bureau accomplishes the same end by refusing to accept an 
applicant contingent on the frequency being vacated by an 
existing occupant, unless a waiver is requested, 
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Although the Commission*s actions were on their face 


entirely in accord with its practices and decisions, appellant 
urges that it is evident from the record that “Livesay was not 
in fact seeking to oust Wabash from Channel 10 but was merely 
seeking to forestall competitive filings for the facility in 
the event that Wabash was awarded Channel 2” (Br. p. 25). It 
asserts that the applications and pleadings of Livesay, Wabash, 
and Illiana do not make sense to appellant “unless agreements 
Or understandings existed between the three parties to obtain 
protection from other filings for both Channels 2 and 10 and 
then to work out a ‘deal’ whereby the three parties would 
divide up the two facilities -- Wabash moving to Channel 2, with 
Livesay and Illiana by merger, option, or amendment taking 
Channel 10" (Br. p. 27). Appellant did not offer the Commis- 
sion any evidence or specific allegations of fact as to such 
alleged agreements, On the contrary, it represented to the 
Commission that it “does not know, nor does it purport to know, 
what agreements or understandings may exist between Livesay, 
Wabash and/or-Illiana with respect to the prosecution of their 
various applications” (R. 99), It did not assert any monetary 
pay-off of a competing applicant such as was asserted in the 
Clarksburg and Enterprise sehen ei merely recited matters 


already of record before the Commission and now concedes 


TT Clarksburg Publishing Co, v. Federal Communications 
Commission, 96 U.S. App. D.C. 211, 225 F.2d 511; Enterprise 
Broadcasting Co. v. Federal Communications Commission, 105 


U.S. App. D.C, 119, 265 F.2d 103. 
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(Br. p. 28) that its allegations are “appellant*s surmises 


based on what Wabash, Illiana, and Livesay had stated in 
their applications and pleadings“, (emphasis supplied) to 
the Commission. 

On the basis of these recitations, appellant requested 
the Commission to set aside its order of designation and 
require fall disclosure by Livesay and Wabash of their plans 
and intentions; in the alternative, it asked that an issue 
seeking paaencares agreements or understandings between 
Wabash and Livesay be inserted in the comparative proceedings 
and that it be allowed to participate. (R. 101-2, 87-88). 

It argues now (Br., pp. 25, 31) that it was entitled “as a 
prospective applicant” to an evidentiary hearing on the 
threshold question of whether the order of designation should 
be set aside and its application accepted. 

The Commission concluded that appellant had lost its 
standng as an economic injury intervenor, and had tendered no 
timely application which might give it standing as an applicant 
to participate in the hearing on the’ Wabash-Livesay applications 
CR. 284 ). Concluding further’that appellant’s assertions 
as to the good faith of the applicants were “unsubstantiated 
hypotheses and are not based on allegations of fact” (R. 280, 
284), the Commission declined to attach any weight to them or 
to set the matter for ‘hearing on its own motion, This ruling 
was, as we shall show, wholly proper amwithin the Commis- 


sion’s discretion, 
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In considering the designation of the Channel 10 applica- 
tions for hearing the Commission was faced with the renewal 
application of Wabash and a non-contingent application by 
Livesay, which asserted in substance that, whether or not 
Wabash should be permitted to change to Channel 2, Livesay 
would be a superior licensee on Channel 10. There was no 
reason for the Commission to refuse Livesay an opportunity to 
prove this claim in a hearing. There was good reason, moreover, 
to seek early resolution of the question of who should operate 
on Channel 10 by designation of the applications on file for 
hearing, since only by resolution of both the Channel 10 and 
the Channel 2 proceedings could the public of Terre Haute be 
provided with its first choice of competing local television 
services, 

It was true, of course, that some prospective applicants 
might be deterred from filing for Channel 10 by the thought 


that they would have to compete against the existing licensee, 


Wabash, Similarly, it was true that designation for hearing, 


with its consequent cut-off of other prospective applicants, 
might facilitate negotiations for merger or settlement between 
the applicants already on file. But it is always true that 


some will be deterred from filing or prosecuting their appli- 


The Commission's Report and Order released October 21, 
1954 (19 FR 6881, 11 R.R. 1541) dispensed with the then exist- 
ing “anti-straddling" provision in the Commission’s Rules. 
As a consequence, Sections 1.108 and 1.310 of the Commission's 
Rules have permitted the simultaneous prosecution by a licensee 
of an application for renewal of its existing license and an 
application for different facilities in the same community 
Or area, 
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13/ 
cations because of their fear of a strong competitor. And it 


is likewise always true that negotiations for merger or settle- 


ment may be facilitated by the final determination of who the 
competing applicants are to ae ey etait such factors did 
not require the Commission to withhold action on the Channel 
10 applications indefinitely, until it could be determined 
whether Wabash would be granted a permit to operate on Channel 2, 
Indeed, questions of Section 309(b) waivers aside, appe1- 
lant has never challenged the determinations inherent in the 
‘Commission‘s original order of designation in Channel 10; nor 
has it argued that, assuming Livesay to be a bona fide and non- 
contingent applicant for Channel 10, the Commission was required 
to delay action on Channel 10 until it could be determined 
whether Wabash, whose presence in the proceeding might deter 
other prospective applicants, would be removed from the proceed~ 
ing by a grant on Channel 2, Its sole claim was and is that 


the Commission should have heldthe proceedings open because 


Livesay was not a bona fide applicant, but was rather a member 


13/ An a peg ees vehas which the Court is familiar was involved 


ouis » Vv. Federal unications Commission, 
10 U.S. App. D. “C. 45. 259 F.2d 202, cert denied., 358 U.S. 894, 


14/ Mergers of competing qualified applicants may, of course, ' 
be in the public interest. Peninsula Broadcasting Corp., 18 ' 
R.R. 781 (1959); Western Broadcast iad Corp. of Puerto Rico, 

18 R.R, 464 (1959); New Hanover Broadcasting Co,, 17 R.R. 600 
(1958) made final by Order (FCC 58-736) adopted July 30, 1958. 
These decisions reflect the Commission's policy neither to 
favor nor disfavor mergers, but rather to judge each on its 
own merits, according to mether the particular merger would 
tend to sewe or disserve the public interest. 
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of an undisclosed conspiracy, first, to exclude other potential 


applicants by securing “umbrella” protection on Channel 10 for 
itself and Wabash, and then, to lift out of the hands of the 
Commission the decision as to who should operate on Channels 2 
and 10, by means of some sort of merger and drop-out arrangement. 
It is vital to note, in considering this charge, that the 
hopes or anticipations of the various parties as to the situa- 
tion which might result if the Commission did designate the 
Wabash and Livesay applications for hearing, are wholly irrele- 
vant to the issue posed, If, at the time Wabash and Livesay 
requested the Commission to designate their Channel 10 appli- 
cations for hearing, there were in fact agreements or under- 
standings between them and Illiana which committed Wabash to a 
withdrawal from the Channel 10 proceeding and committed Livesay 
io Sone’ set. of merger arrangement with Illiana, a question of 
abuse of Commission processes might be presented, There was 
nothing improper, however, in Wabash's “hope” that it might 
receive an unopposed grant on Channel 2 while Illiana and 


12. 
Livesay were left to compete for Channel 10. This hope was 


IS7” The Wabash pleading moted at pp. 27-8 of appellant’s 


brief did not concede the existence of any agreements such 

as those alleged by appellant. Nor did it concede, as appel- 
lant claims (Br. p, 29) that Wabash did not contemplate going 
through a comparative hearing on Channel 10 when it requested 
designation, On the contrary, it explicitly denied that any 
such agreements existed or had ever existed (R. 172-3) and 
merely reiterated Wabash’s oft-expressed wish that Illiana 
and Livesay would compete against each other for Channel 10, 
rather than severally competing against it for both Channe) 

2 and Channel 10, See the Wabash petition for consolidation 
of the two proceedings, R. 226, 230. It is appropriate to 
note that if one accepts the assumption (shared jointly by 
Wabash and Plains) that Wabash must necessarily receive a 
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candidly and openly communicated to the Commission prior to 
the request for designation on Channel 10. But, as a matter 
of fact, the Commission refused to permit consolidation of 
the Channel 2 and Channel 10 proceedings, which might or might 
not have allowed Illiana to switch to Channel oe 
Similarly, any hope which Livesay may have entertained, 


that Wabash would be removed from the Channel 10 proceeding 


by a grant to Channel 2 before any decision as to Channel 10 


was reached, did not render its application in bad faith or 


"contingent". The possibility that it might be the beneficiary 
of some such event may have formed a part of its motivation 


for filing a non-contingent application, but it does not 


“15/ (Cont’d) grant on one of the two channels in question, 


then Wabash‘s proposal would undoubtedly afford the quickest 
possible means of bringing a new competing local service to 
Terre Haute, The Commission did not accept this assumption, 
thinking rather that Illiana and Livesay deserved an oppor- 
tunity to show, if possible, that they were superior to Wabash 
in respect to the channels which they severally sought. See 
the Commission's Order denying consolidation of the Channel 10 
and Channel 2 proceedings, R. 287 et seq. 


16/ As appellant's brief indicates at pp. 26-7, Wabash and 
Illiana told the Commission, by pleading filed on September 
2, 1958, that Illiana was considering the amendment of its 
application to specify another channel (presumably Channel 
10). See R. 127-8. Wabash subsequently filed a petition 

for consolidation of the two proceedings (R. 226), which 
Tlliana stoutly opposed and which the Commission denied. 

(R. 287, 288-9) Absent such consolidation, Illiana and Live- 
say could not merge their applications (See Commission Rule 
1,363(b), 47 C.F.R. 1.363(b)); and Illiana could not amend its 
application to specify Channel 10 in lieu of Channel 2 (see 
Commission Rule 1,361(b), 47 C.F.R. 1.361(b); cf., Paris 


Broad¢asting Co., 11 F.C.C. 648). 





a. oe 


follow that it would prosecute its application only if the 
event occurred; or, indeed, that it could sit motionless under 
the “umbrella” which the Commission's order of designation 

gave it until the Channel 2 proceeding was resolved. On the 
contrary, in actual fact, the Channel 10 proceeding has pro- 
gressed to the point where it is ripe for an initial decision 
from the hearing examiner, 

In sum, unless at the time when Wabash and Livesay requested 
designation for hearing they were already bound by agreements 
Or understandings which would render any comparative hearing 
between them a sham, there was no reason why the Commission 
should set aside its order of designation or throw the proceed- 
ing open for prospective applicants who, like Plains, had had 
considerably more than the thirty days guaranteed by the Rules 
in which to indicate their interest. The relevant question, 
then, is: Did Plains offer the Commission any reason to find 
or even suppose that the serious fraud which it alleged had in 
reality occurred? The clear answer is that, while appellant 
claimed much, it showed the Commission nothing of substance. 

When, on June 12, 1958, Livesay amended its application 
to make it non-contingent, it was obviously not a party to any 
conspiracy to cut off competing applicants for Channel 10. 

Its action took both Wabash and Illiana, who were then negotiat- 


ing for a settlement of the Channel 2 proceeding, by surprise, 


and caused them to request a further continuance of that proceed- 


_1V See Section 1.312(b) of the Commission's Rules regarding 


dismissal for lack of prosecution, etc. 
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ing, so that they could consider the effect of a comparative 
hearing for Channel 10 upon their negotiations, (R. 126-7) 
Moreover, neither tivesay nor Wabash made any move to request 
action looking toward designation for hearing on Channel 10 
for almost three months, during which period Plains and other 
prospective applicants were perfectly free to file competing 
applications. 

The primary circumstance upon which appellant relied before 
the Commission, and upon which it relies here in support of 
its grave charges, is the bate uk joint request of Wabash and 
Livesay for designation on Channel 10 came only two days after 
Wabash and Illiana had informed the Commission that Illiana 
was considering amending its application to specify Channel 10 
instead of Channel 2, (R. 136-9; see also appellant's brief 


at pp. 27-9). From this, appellant reasons that since the 


designation of the Wabash and Livesay applications would cut 


off Illiana from the Channel 10 proceeding, the only way in 


which Illiana could enter the proceeding would be through some 
sort of merger arrangement with Livesay. Hence, it concludes, 
this is what Wabash and Livesay must have had in mind when they 
requested designation, 

It was perfectly reasonable, however, for Wabash to hope 
that it might persuade the Commission to consolidate the two 


proceedings and permit a subsequent shift of Illiana from 


‘18/ As we have indicated, the Commission's rules do not 


contemplate merger of applicants in separate proceedings 
(47 C.F.R. §1.363(b)). 
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Channel 2 to Channel 10. There was at least one Commission 


precedent whigh indicated that such a procedure might be 
feasible, (Paris Broadcasting Co., 11 F.C.C. 648.) and no 
consent or agreement by Livesay would be required to effectuate 
Such a proposal, The possibilities were Many; and while it 

may be assumed that Wabash and Livesay would have welcomed 


(from different perspectives) events allowing Wabash to gain 


a permit on Channel 2 and to withdraw from the Channel 10 


proceeding, there is no reason to assume the existence of 
the nefarious and undisclosed agreements of appellant‘s 
“surmises," Certainly, there is no reason to believe that 
Wabash and Livesay were seeking to exclude competing applicants, 
in the face of the fact that the two Channel 10 applications 
had been on file for three months without the slightest hint 
that any other prospective applicants were interested. 
Moreover, while appellant offered only surmises of serious 
evil-doing by Wabash, Livesay and Illiana, which found no support 
in the circumstances to which it pointed, the three named ap- 
plicants flatly denied that there had been any conspiracy such 
as Plains alleged or that the request for early designation 
was intended to further such a conspiracy. (R. 172.3, 187, 
219) The Commission saw in this situation nothing which would 
warrant setting aside its order of designation or requiring 
further statements from Wabash, Livesay and Illiana under 
oath, (R. 284, par. 18) Similarly, in view of the lack of 
any indication of undisclosed agreements in the circumstances 


alleged by Plains, and the fact that Plains itself purported 
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to possess no knowledge of such agreements, the Commission 
refused to insert into the comparative proceeding issues 
which would constitute a mere "fishing" for evidence of 
possible underhanded dealings, when there was no reason to 
believe that any such evidence would be forthcoming. (R. 

280, par. 9) Having thus rejected Plains" request fa a 
“threshold” hearing, and having concluded that the designa- 
tion order was in all respects valid, the Commission accord- 
ingly dismissed Plains’ application as untimely. 

This action was, we submit, wholly proper and well within 
the Commission’s discretion. As a result, the proceedings 
have gone forward, and none of appellant's fears have been 


realized. The record reflects genuine adversary proceedings 


12 
between Illiana and Wabash for Channel 2 and similar 


adversary proceedings between Livesay and Wabash for Channel 10. 


19/ As previowly indicated, Illiana opposed the Wabash motion 


for consolidation of the Channel 2 and Channel 10 proceedings, 
and following a full adversary hearing the examiner issued, on 
December 9, 1959, an initial decision favoring Wabash. It 
Should be noted that, despite appellant’s wholly unsupported 
claims that “Most persons who were interested in operating a 
second station in Terre Haute,..knew, under Commission precedents, 
that Wabash as an existing licensee would have an advantage over 
a newcomer in that market, and that their best chance of success 
lay in applying for Channel 10 after Wabash shifted to Channel 
2," (Br. 25) and that “...most persons interested in a second 
station in Terre Haute decided to wait until: Wabash got a grant 
on Channel 2 and vacated Channel 10," (Ibid.) both Illiana and 
another applicant (since withdrawn) in fact exercised their 
right under the Act and the Commission's Rules to compete with 
Wabash for Channel 2, (R. 124) Appellant does not make and has 
never made any contention that these applications were in bad 
faith or that the Channel 2 proceeding is a sham, 
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Thus, when Livesay moved for leave to amend its application 
on January 12, 1959 (R. 448), Wabash opposed that part of the 
amendment which would have provided Livesay with additional 
funds (R. 460). Again, Wabash opposed Livesay*s petition 
of June 22, 1959 for review of the examiner’s ruling refusing 
to accept Livesay’s proffered evidence allegedly showing the 
superiority of Livesay’s proposed operation in terms of cover- 
age. The transcript of oral testimony and pretrial proceedings 
(to which appellant makes rather slighting reference at fn, 1, 
p. 11 of its brief) was supplemented by hundreds of pages of 
exhibits and written evidence, Proposed findings and conclu- 
Sions have been filed, and as previously indicated, the parties 
are awaiting an initial decision from the hearing examiner, 

If, as appellant appears to believe, Wabash must be success- 

ful in both of these proceedings, its ultimate change from 


Channel 10 to Channel 2 will then leave Channel 10 open to 


new applications to be subsequently filed. If, on the contrary, 


either Illiana or Livesay should make good its slaim to being 
a superior applicant, the public of Terre Haute will obtain a 
choice of local television services at the earliest possible 
time. In any event, both Illiana and Livesay will have had 
the opportunity to compete against Wabash. It is clear from 
the circumstances of this case that appellant never sought, or 
indeed gave any evidence of desiring this opportunity until 
months after the Commission had given public notice that 


mutually exclusive applications for Channel 10 were ona file, 
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III. THE COMMISSION PROPERLY TERMINATED PLAINS? 


STATUS AS A PARTY TO THE PROCEEDING. ITS 
REFUSAL TO ENLARGE THE ISSUES OF THE PRO- 


CEEDINGS AT PLAINS‘ BEHEST WAS EQUALLY PROPER. 


We have demonstrated in Point I, supra, that the untimely 
Plains application was not SSuieec 7c a tke Commission's prior 
acceptance of waivers by Wabash and Livesay of the rights 
granted them by Section 309(b}. We have further shown in 
Point II, supra, that Plains? allegations concerning collusion 
between Wabash and Livesay did not render its application 
timely, It follows that the Commission's dismissal of the 
Plains application and its refusal to accept Plains in the pro- 
ceedmg as a party-applicant were proper, Plains was originally 
allowed to intervene in the proceeding because of the economic 
injury which the proposed Livesay operation would cause to its 
Stations in Champaiga and Springfield, Illinois, by virtue of 
overlap of service areas. However, Livesay*s application was 
amended so as to move its Proposed transmitter site, with the 
result that there was ao longer any overlap, and any competi- 
tion which Livesay'’s proposed operation would afford Plains’ 
Stations would then be nil. It follows that the Commission's 
termination of Plains' status as a party-intervenor was also 
proper. 

Plains concedes that its Standing as an "economic injury” 
intervenor was extinguished and, as we have shown, it had no 


valid interest in the proceeding as an applicant. Accord- 


ingly, it retained no valid interest in the proceeding whatso- 
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‘ever, and was properly dismissed as a party. The Frontier 
i eee with a case in which a party with 
a dual interest in a proceeding (as an intervenor and as an 
applicant) lost one basis of its interest but retained the 
Other, is wholly inapposite, 

From the foregoing, it is apparent that the alleged 
errors in the proceeding concerning the Wabash and Livesay 
applications for Channel 10 did not in any way affect the 
question whether appellant's untimely application was properly 
rejected by the Commission, Therefore, Plains clearly lacks 
Standing to seek relief before this Court based upon such 
alleged errors. It is equally apparent that, even assuming 
that Plains had standing to raise such questions, the Commis- 
sion’s acceptance of the waivers by the parties of 309(b) 
notification and its decisions with respect to Plains’ 
petition to enlarge issues wre wholly reasonabie and within 


its discretion. 


-20/ Frontier Broadcasting Co. v. United States and Federal 


Communications Commission, 165 U.S. App. D.C. 161, 265 F.2d 353. 
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- CONCLUSION 


For the foregoing reasons, the Commission action dismissing 


appellant’s application should be affirmed, and, in all other 


respects, the appeal should be dismissed. 


Respectfully submitted, 


JOHN L. FITZGERALD, 
General Counsel, 


MAX D. PAGLIN, 
Assistant General Counsel, 


RUTH V. REEL, 
Counsel, 


JOEL ROSENBLOOM, 
Counsel, 


LEWIS I. COHEN, 
CounseL 
Federal Communications Commission 


March 2; 1960 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15, 204 


PLAINS TELEVISION CORPORATION, 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 
LIVESAY BROADCASTING CO., INC., 
WABASH VALLEY BROADCASTING CORPORATION, 


Intervenors. 


APPEAL FROM ACTIONS AND ORDERS 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT 


In considering this appeal and the various arguments of the parties, 
one important fact should be kept uppermost in mind: appellant's appli- 
cation was "untimely" only if the Wabash and Livesay applications were 
validly accorded "umbrella protection" by the Commission's order of 
September 22, 1958. If for any reason the Commission's September 22 
action was invalid, then appellant's application was improperly returned 
(cf. FCC Br. p. 25). 
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It is appellant's position that the September 22 order is invalid, 
and therefore not operative as a bar to the consideration of its applica- 
tion, for two separate distinct reasons: (1) the order is invalid, asa 
matter of law, because it was issued without compliance with the notifi- 


cation provisions of Section 309(b) of the Communications Act and ina 
manner inconsistent: with the then applicable published regulations of the 
Commission (Rule 1.362) in contravention of Section 3 of the Administra- 
tive Procedure Act (5 U.S.C. Sec. 1002); and (2) the order is invalid 
because, as alleged by appellant, the Livesay application was, as a mat- 
ter of fact, contingent upon a grant of the Wabash application for Chan- 
nel 2 and the Channel 10 applications were not bona fide competitive ap- 
plications -- which allegations, if established at an evidentiary hearing 
as requested by appellant, would have rendered the Commission's Sep- 
tember 22 order invalid, under established precedents not disputed by the 
Commission (see FCC Br. p. 25). Jack Gross Broadcasting Co., 12 
FCC 80 (1947); B. J. Parrish, 13 RR 617 (1956). 


THE SEPTEMBER 22 ACTION WAS INVALID 
AS A MATTER OF LAW 

With respect to appellant's first contention, counsel for the Com- 
mission (FCC Br. pp. 9-10) relies upon Section 1.355 (b) of the Rules to 
Support the validity of the September 22 order. That section of the Rules, 
as pointed out in appellant's opening brief (pp. 20-22), merely specifies 
a minimum period of 30 days during which no action will be taken with 
respect to certain applications therein defined. The mere fact that an 
application is not filed until after that 30 -day period has expired does 
not necessarily render it untimely. Rather, as made clear by other 
rules of the Commission, an application may be filed until the close of 
business of the day preceding the designation for hearing or grant of a 
conflicting application. (Rule 1.106(b)(1) and Rule 1.361 (b)(1) a 
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The procedure to be followed subsequent to the 30-day period but 
prior to the "cut-off" flowing from Commission action with respect to 
“mutually exclusive" applications such as those of Wabash and Livesay 
was specifically provided for in Rule 1.362(a) which rule did not then 
(though, by subsequent amendment, does now) allow for any exception 
through waiver or otherwise. The failure of the Commission to follow 
this procedure beyond question curtailed the period of time guaranteed 
by such rule (as then set forth) within which appellant or other interested 
parties could file competing applications. The attempts of counsel for 
the Commission and the intervenors to minimize the amount of time 
which appellant would have had if the Commission had followed its pub- 
lished regulations do not change the fact that, had the procedure there 
specified been followed, appellant would have had some additional time, 
be it 20, 30, 60 or 90 days. Appellant was entitled to whatever period 
of time it took to comply with the procedures specified in 47 U.S.C. 
Sec. 309(b) and Rule 1.362(a). As a minimum, appellant was entitled 
to reasonable notice that prescribed procedures would not be followed. 
In calculating when to file its application, appellant could not properly 
be required, as it was here, to "resort to . . . procedure" not pub- 
lished in accordance with the requirements of the Administrative Pro- 
cedure Act (5 U.S.C. Sec. 1002). 


The fact that appellant did not file its application until three months 
subsequent to the order of designation does not support Livesay's in- 
ference (Br. pp. 5-8) that such an application could not have been pre- 
pared and filed earlier. Once the Commission took the action it did on 
September 22, there was no urgency about actually completing and filing 
an application until the September 22 order was set aside. Reconsidera- 


tion of that action was promptly sought. The application was tendered 


long before the Commission acted on appellant's pleadings rs 


- For the Court's information, many a television application has been prepared 
and filed from "scratch" within a week or ten days. To imply, as do the inter- 
venors, that appellant could not have filed its application before the date it was 
actually tendered -- with the September 22 action not yet set aside -- is sheer 
nonsense. 
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Reliance by the Commission (FCC Br. p. 14) upon unchallenged 
actions to which appellant was not a party, where the Commission had 
previously accepted waivers of the notification provisions of its rules, 
presents a doctrine which could surely nullify both the purpose and 
language of the Administrative Procedure Act: that any agency, by ignor- 
ing the provisions of its rules, may effectively nullify or modify them. 
Though no doubt an agency may from time to time depart from the strict 
provisions of its rules where necessary to its ultimate responsibility 
under congressional statute or essential to the proper conduct of its af- 
fairs, see Sun Oil Company v. Federal Power Commission, 256 F. 2d 233 


(C.A. 5, 1958); NLRB v. National Container Corp., 211 F. 2d 525 (C.A, 


2, 1954), it may not do so where, as here, no compelling administrative 
or other reasons exist for the departure and substantial rights are ad- 
versely affected by such departure. Service v. Dulles, 354 U.S. 363 
(1957); Sangamon Valley Television Corp. v. United States, _—iU.S. 
App. D.C. __, 269 F. 2d 221 (1959); Hotch v. United States, 212 F. 2d 
280 (C.A. 9, 1954). 


The embarrassing fact that the Commission, after the matter arose, 
expressly amended its rules to provide for waiver of the notification re- 
quirements of 47 U.S.C. Sec. 309(b), cannot be brushed aside as of no 
consequence (FCC Br. p. 14). The fact that the Commission has since 
asked Congress to eliminate the notification requirements of 47 U.S.C. 
Sec. 309(b), is an equally tacit recognition that the Commission is pre- 
sently without authority to proceed in the manner here complained of 
(see S. 1733, 86th Cong., 1st Sess. introduced by Senator Magnuson at 
the request of the Commission. ) 
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Il. THE SEPTEMBER 22 ACTION RAISED A FACTUAL 


MATTER REQUIRING A THRESHOLD HEARING 


Appellant's second contention raised factual questions affecting the 
validity of the Commission's order of September 22 which could only 
properly be resolved through an evidentiary hearing to determine whether 
or not the Livesay application was in fact contingent (in which case it 
should not have been designated for hearing) and/or whether Wabash and 
Livesay intended to prosecute their applications for Channel 10 through 
a truly competitive hearing. If not, again, there should not have been 


an order of designation (cf. Commission Br. p. 25). 


The holding of the Commission below and its contentions in this 
Court (along with those of the intervenors) that appellant had no "'stand- 
ing" to raise these questions are in error in failing to recognize that a 
factual determination with respect to appellant's allegations is essential 
to a determination whether or not it has ''standing". In other words, if 
appellant had been afforded an opportunity to establish its allegations and 
had done so, the Commission's September 22 order would have constituted 
no bar to the consideration of the appellant's application, inasmuch as the 
Commission has consistently refused to designate contingent applications 
for hearing (which appellant alleged the Livesay application to be) and 
since the Commission would certainly not have designated two applicants 
for hearing to the exclusion of all competition if it were established as a 
matter of fact that the applicants did not intend to prosecute their applica- 


tions against each other but, on the contrary, had agreed to divide the 


facilities involved between themselves and a third applicant after obtain- 
ing "umbrella" protection from the filing of truly competitive applications. 


The Commission could not, therefore, find that appellant lacked 
“standing” unless and until it had made a "threshold" determination as 
to the validity of appellant's allegations concerning the circumstances 
surrounding the prosecution of the Channel 10 and Channel 2 applications. 


Without such determination the Commission was not in a position to say, 
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and is not now in a position to say, whether appellant was legally or il- 
legally deprived of an opportunity to compete for Channel 10. If the 
facts bore out the latter conclusion, as contended by appellant, certainly 
appellant is ''a person aggrieved or whose interests are adversely af- 
fected" within the meaning of Section 402(b)(6) of the Communications 
Act. Indeed, its "standing" in this area is nearly identical to its "stand- 
ing" to challenge the waiver of the 309(b) procedure -- in each instance 
flowing from the erroneous rejection of its application (see 47 U.S.C. 
Sec. 402(b)(1)): in the first instance on the basis of an erroneous con - 
clusion of law (with no authority vested in the Commission to waive the 
notification procedures of 47 U.S.C. Sec. 309(b) and of the then existing 
provisions of its rules), and in the second instance on the basis of an 
erroneous conclusion of fact (that the Livesay application was not con- 
tingent and that the two applicants intended to go through a bona fide 
comparative hearing when they requested waiver of the notification pro- 
cedure). Appellant is thus a "person aggrieved" within the meaning of 
47 U.S.C. Sec. 402(b)(6). 


Neither could the Commission, consistent with its public interest 
responsibility and appellant's rights, reject appellant's allegations as so 
insubstantial and hypothetical as to be insufficient in any event to warrant 
a threshold inquiry. From the record then before the Commission, the 
following matters were clear: 


(1) The Livesay application was originally filed on a contingent 
basis; 


(2) It was amended within 10 days to remove the contingency with- 


out explanation then or now; 


(3) Two days before Wabash and Livesay requested a waiver of 
the 309(b) procedure, Wabash advised the Commission that Illiana was 
considering an amendment to specify a new channel (with Channel 10 the 
only available channel) -- an amendment which (in the absence of collu- 
sion) would have been rendered practically impossible of accomplishment 
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under Commission Rules (see Rules 1.106 (b)(1) and 1.361(b)) by the 
designation of the Channel 10 applications which was requested almost 


Simultaneously. 


(4) Wabash admitted, in response to appellant's charges, that 
when it sought a waiver of the 309(b) procedure, it did not expect to go 
through a comparative hearing with Livesay but rather intended that Chan- 
nel 10 should be taken by Livesay and Illiana, leaving Wabash to obtain 
Channel 2 unopposed; 


(5) The actual hearing on the Channel 10 applications -- described 
in apparent seriousness by Commission counsel as constituting "genuine 
adversary proceedings" (FCC Br. p. 28) -- was in fact accomplished 
after only 164 pages of pretrial proceedings and testimony, with the 
comparative portion of the hearing taking less than one day. 


The denial by Wabash and Livesay of any wrongdoing with respect 
to the foregoing merely created an issue of fact which the Commission 
was bound to resolve before dismissing appellant's application as “un- 
timely". In fact, a large part of the Commission's brief in this case 
(pages 18 through 29) is devoted to expounding a detailed theory to cover 
the foregoing facts and circumstances which frees the intervenors of any 


blame and reaches a contrary factual conclusion from that asserted by 


appellant. Why the Commission's theory (which has been articulated 
for the first time in this Court) should be accepted as fact and appellant's 
allegations dismissed as surmise is beyond understanding. We submit 
that an objective and realistic evaluation of the facts and circumstances 
set forth in appellant's brief and in its pleadings before the Commission 
will result in a theory far closer to that of appellant than to that of the 
Commission but, however that may be, the Commission brief makes 
clear that there existed and still exists a very real factual controversy 


which could not be properly or legally disposed of by the Commission ex- 
cept through its hearing process. Upon the resolution of this contro- 


versy depends the validity of the Commission's action returning appellant's 
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application and refusing to accord it comparative consideration with 
those of Wabash and Livesay for Channel 10. 


Intervenor Livesay seeks to leave the impression (Br. p. 14) that 
on the happening of certain contingencies appellant might still be able to 
compete for Channel 10 -- if Wabash is granted a renewal on Channel 10 
(with Livesay's application denied) and if Wabash thereafter shifts to 
Channel 2 (thus vacating Channel 10). True enough. But this fact will 
afford appellant little comfort if a different sequence of events occurs -- 
if Wabash shifts to Channel 2 before a final decision is rendered on its 
renewal for Channel 10, leaving Livesay the sole applicant for Channel 
10, with that applicant enjoying umbrella protection by virtue of the 
September 22 action of the Commission here challenged. It is the latter 
development on which Livesay was no doubt banking when it hastily sought 
"umbrella protection" by its waiver request of September 4, 1958. 


Where, as here, a person has an absolute right to intervene and become 


a party to a given proceeding, the mere fact that the litigation may take 
a turn which would not prove injurious, is no valid ground for refusing 
leave to intervene. Nor need a rejected intervenor wait to see what 
judgment the tribunal enters before prosecuting an appeal from an order 
denying leave to intervene and participate. 


I. CONCLUSION 


Accordingly, because of the Commission's failure to comply with’ 
the mandatory notification requirements of the Act and its own Rules, 
the Commission's action of September 22, 1958 was improper as a mat- 
ter of law and appellant's subsequently tendered application for Channel 
10 should have been accepted for filing. Asa minimum, since circum- 
stances surrounding the filing and prosecution of the Livesay application 
raised a serious question whether the Commission's Rules were not 


being misused to gain an unfair advantage over other persons interested 
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in competing for Channel 10 when that frequency was vacated by Wabash, 


appellant was entitled to a threshold hearing on this score. It was, 


therefore, error to terminate appellant's participation in the Channel 10 
proceeding and error for the Commission not to permit an investigation 
into this matter. 


Respectfully submitted, 


JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 
ROBERT W. COLL 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Counsel for 
PLAINS TELEVISION CORPORATION 


March 16, 1960 
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untimely appellant's application for Channel 10, errone- 
ously deprived appellant of its rights to an Ashbacker 
hearing and improperly ignored relevant public interest 
considerations. 
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PLAINS TELEVISION CORPORATION, 
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FEDERAL COMMUNICATIONS COMMISSION, 
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LIVESAY BROADCASTING CoO., INC., 


WABASH VALLEY BROADCASTING CORPORATION, 
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APPEAL FROM ACTIONS AND ORDERS 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR WABASH VALLEY 
BROADCASTING CORPORATION 


COUNTERSTATEMENT AS TO JURISDICTION 


This Court has jurisdiction of the appeal from the action of the 


Federal Communications Commission in returning, as unacceptable for 
filing, appellant's application for a construction permit for a new tele- 
vision station to operate on channel 10 at Terre Haute, Indiana. Such 
jurisdiction is conferred by Section 402(b)(1) of the Communications Act 
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of 1934, as amended, 47 U.S.C. 402(b)(1). The Court has no jurisdiction 
of the appeal from the other orders referred to in the notice of appeal 
and described in appellant's jurisdictional statement (items (1), (2) and 
(3), Appellant's Br. 2) since none of those orders falls within the 
categories of appealable orders listed in Section 402(b) of the Act, nor 


is any of such orders ancillary to any order appealable under Section 
402(b). 


COUNTERSTATEMENT OF THE CASE 


Intervenor Wabash Valley Broadcasting Corporation (hereinafter 
"Wabash") adopts the counterstatement in the brief of appellee (herein- 
after ''the Commission"). In addition, however, it is believed that it 
would be helpful, in placing in perspective appellant's contention that it 
was somehow deprived of a fair opportunity to apply for the television 
channel here in question, to set forth in tabular form the chronology of 
the six events Wabash believes to be critical to a decision of this case: 


April 25, 1958. Wabash filed its application for renewal 
of license for channel 10 (R. 1). The 
channel was then available for other 
applicants desiring to compete for it. 


June 4, 1958 Public notice given that Livesay Broad- 
casting Co., Inc. (hereinafter "Livesay") 
had tendered for filing an application for 
channel 10 (R. 125). This application 
was originally contingent upon grant of 
Wabash's earlier application to shift 
from channel 10 to channel 2 but was 
amended on June 12, 1958 to remove the 
contingency and thereby became mutually 
exclusive with the Wabash renewal appli- 
cation. (R. 398). 





June 17, 1958 


September 22, 1958 


October 10, 1958 


December 29, 1958 
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Public notice given that Livesay appli- 
cation had been accepted for filing (R. 
283). On June 18, 1958 this notice was 
modified to make explicit that the ap- 
plication was mutually exclusive with 
the renewal application of Wabash 
(Appellant's Br., Appendix E). 


Wabash and Livesay channel 10 applica- 
tions designated for comparative hear- 
ing (R. 72), thereby foreclosing filing 

of any other applications for the channel 
(Section 1.106(b)(1) of the Commission's 
Rules, Appellant's Br., Appendix F, 

p. 2). 


Appellant, in a petition for intervention 
on other grounds, for the first time 
indicated an intention to file an applica- 
tion of its own for channel 10 in due 
course (R. 108-118). 


Appellant tendered for filing an applica- 
tion for channel 10 (R. 280). This appli- 
cation was filed more than eight. months 
after the Wabash application, more than 
six months after the Livesay application, 
and more than three months after the 
deadline under Section 1.106(b)(1) of the 
Commission's Rules for filing addi- 
tional applications had passed. 
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SUMMARY OF ARGUMENT 


I. Appellant lacks standing in this Court to attack orders of the 
Commission which did not injure its legal interests. At one point in the 
proceedings before the Commission appellant had standing as a licensee 
of a television station whose service area would be overlapped by that 
proposed in the Livesay application. However, subsequent amendment 
of the Livesay application removed the potential overlap, and appellant's 
status as an intervenor was terminated. Thus appellant lost standing as 
a competitor whose economic interests might be injured. To prosecute 
an appeal, one must have standing at the time the appeal is prosecuted. 


Southwestern Publishing Company v. Federal Communications Commis- 
sion, 100 U.S. App. D.C. 251, 243 F. 2d 829. 


Appellant's claim of standing as an applicant for the channel in 
question is spurious. Appellant never acquired such status by filing a 
timely application, and its abortive effort to file an application more 
than three months after the deadline therefor under the Commission's 
Rules did not give it applicant status. Appellant is a mere potential 
applicant, and therefore has no standing to complain of alleged errors 
in the proceeding involving the applications of others. United Detroit 
Theatres Corp. v. Federal Communications Commission, 85 U.S. App. 
D.C. 239, 178 F. 2d'700; St. Louis Amusement Company v. Federal 
Communications Commission, 104 U.S. App. D.C. 45, 259 F. 2d 202; 


Mansfield Journal Co. v. Federal Communications Commission, 84 U.S. 
App. D.C. 341, 173 F. 2d 646; Southwestern Publishing Company v. 
Federal Communications Commission, 100 U.S. App. D.C. 251, 243 F. 2d 
829. 


Il. The Commission's orders in this proceeding were valid and 
free from error. The notification procedure of Section 309(b) is provided 
for the benefit of applicants and known parties in interest and was validly 
waived by them here. Appellant's request to enlarge the issues to 
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inquire into the possibility that improper agreements were entered into 
by Wabash and Livesay was based upon speculative inferences, not upon 
allegations of fact. The speculative accusations were fully refuted by 
the intervenors and the Commission did not abuse its discretion in 
declining to pursue the matter further. Subsequent events in the pro- 
ceedings before the Commission have vindicated the Commission's 
judgment that there was no basis for the suggestion that the parties 
were proceeding under any undisclosed agreements. 


ARGUMENT 


I. APPELLANT IS WITHOUT STANDING TO ATTACK 
THE REGULARITY OF THE PROCEEDINGS 
INVOLVING THE APPLICATIONS OF WABASH AND 
LIVESAY FOR CHANNEL 10. 

Appellant is not a person injured or aggrieved by the Commission's 
orders with respect to the applications of Wabash and Livesay. The 
standing which it once had as licensee of a station whose service area 
overlapped that proposed by one of the applicants (Livesay) was termi- 
nated when that applicant amended its application and removed the over- 
lap (R. 463-466). When standing is lost through change of circumstances 
and status as a party is terminated, a party has no standing to appeal. 


Southwestern Publishing Company v. Federal Communications Commis- 
sion, 100 U.S. App. D.C. 251, 243 F. 2d 829. And see Frontier Broad- 


casting Company v. United States, 105 U.S. App. D.C. 161, 265 F. 2d 353, 


where one who had lost status as an applicant was held to have no stand- 
ing in that capacity. In Frontier there was another, surviving basis of 
standing (competitive injury). Here, appellant had lost its status based 
on competitive injury and did not acquire any other basis of standing. 


Appellant never acquired standing as an applicant because it filed 
its application long after the period permitted under the Rules had 
expired. It waited to do so until more than three months after the 
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designation of the Wabash and Livesay applications for hearing had 
barred the filing of applications by others for the same facility. Sec- 
tion 1.106(b)(1) of the Rules (Appellant's Br., Appendix F, p. 2). Thus 
appellant's attempt to rely upon the Frontier case, supra, is misplaced 
(Appellant's Br. 13, 30, 31). 


Appellant is, at most, a potential applicant for channel 10 in case 
that channel should become available in the future. And a mere potential 
applicant has no standing to complain of Commission action upon the 
applications of others. United Detroit Theatres Corp. v. Federal Com- 
munications Commission, 85 U.S. App. D.C. 239, 178 F. 2d 700; St. Louis 
Amusement Company v. Federal Communications Commission, 104 U.S. 
App. D.C. 45, 259 F. 2d 202; Mansfield Journal Co. v. Federal Com- 
munications Commission, 84 U.S. App. D.C. 341, 173 F. 2d 646; South- 
western Publishing Company v. Federal Communications Commission, 
100 U.S. App. D.C. 251, 243 F. 2d 829. 


Even palpable error on the part of the Commission is not subject 
to review by this Court where the appellant lacks standing. Southwestern 
Publishing Company v. Federal Communications Commission, supra. 
Thus, even if appellant's contention were correct (which it clearly is 
not, as is demonstrated in Point I of the Commission's brief) that the 
Commission erred in failing to go through the meaningless exercise of 
sending so-called Section 309(b) letters to Wabash and Livesay; appel- 
lant could not secure review by this Court because appellant was not 
aggrieved or adversely affected thereby. 


The lack of injury to appellant from the alleged errors of the Com- 
mission is clear. As a mere potential applicant, appellant is not ina 
position to attack procedures followed by the Commission where the 
only interest of appellant rests on the supposititieus.""but for" theory that, 


if different and more time-consuming procedures had been followed, the : 


hearing designation might have been delayed past the time of appellant's 
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belated attempted filing. Moreover, there is no showing that employ- 
ment of the Section 309(b) notification procedure in this case would 
have generated enough delay to help appellant. 


Even if it be assumed that the Section 309(b) notification procedure 
would have delayed designation a few days or weeks beyond the date when 


it occurred (September 22, 1958), appellant would not have thereby 


become entitled to consideration of the belated application it sought to 
file on December 29, 1958. Had the Section 309(b) letters been sent by 
the Commission and answered by the applicants at any time during the 
five month period between July 17, 1958 (30 days after notice of 
acceptance for filing of the Livesay application) and December 29, 1958 
(the date of the attempted filing by appellant of its application), the 
Wabash and Livesay applications would have been ripe for designation 
for hearing, under appellant's own theory. And once they were so 
designated, appellant would have been barred under Section 1.106(b)(1) 
of the Rules from filing an application. 


In light of the above, it is abundantly clear that appellant cannot 
complain of alleged errors in a proceeding on applications of others, at 
a time when it had failed to file its own application, particularly where 
the alleged procedural omission is not shown to have affected the time- 
liness of appellant's belated filing. Similarly, the alleged error in fail- 
ing to enlarge the issues in the proceeding on the Wabash and Livesay 


applications was a matter of which appellant, who has become a stranger 
to that proceeding cannot be heard to complain. Southwestern Publishing 


—— 
There is no claim of record that appellant had even considered applying for 


channel 10 at that time. Appellant's Argument contains undocumented generali- 
zations such as: " * * * appellant and any other persons interested in filing for 
Channel 10 were suddenly confronted on September 22 with a fait accompli" 
(Appellant's Br. 19), and "Accordingly, most persons interested in a second 
station in Terre Haute decided to wait until Wabash got a grant on Channel 2 and 
vacated Channel 10" (ibid. 25). The record fails to support the suggestion that 
appellant or anyone else was "interested" in applying for channel 10 prior to the 
issuance of the hearing order on September 22, 1958. 
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Company case, supra. Enlargement of the issues would not confer 
applicant status upon appellant. 


Conceivably a person who diligently sought to file an application 
in a timely manner might acquire status as a constructive applicant. If 
the Commission granted an application before its filing had been made 
public for a period of 30 days as required under the Commission's 
Rules (Section 1.355(b), Appellant's Br., Appendix F, p. 3), a person 
who timely tendered an application within the 30-day period would be 
entitled to applicant status even though its application was tendered 
after the grant. In the present case, however, appellant's application 
was filed many months after the expiration of the 30-day period. Under 
the circumstances, it has no more standing to attack the procedure 
followed by the Commission with respect to the Wabash and Livesay 
applications than would any other stranger to the proceedings who might 
hope to derive some indirect benefit from upsetting Commission deci- 


> . ‘ ** 
sions in the premises. 


In sum, appellant lost its standing as a competitor which might be 
injured by grant of the Livesay application when that application was 
amended to remove overlap. And appellant never acquired standing as 
an applicant because it failed to file a timely application. Hence, it has 
no standing to complain of any of the Commission's actions in FCC 
Docket Nos. 12605 and 12606 (the consolidated proceeding on the Wabash 
and Livesay applications). 


* The Livesay application was accepted for filing on June 17, 1958 and appel- 
lant's late filed application was tendered on December 29, 1958 (Counterstatement 
supra, p. 3). 


? 


** The sincerity of appellant's interest in applying in the channel 10 proceeding 


is open to serious question. It has purportedly sought to file an application to be 
considered competitively against Wabash, although Wabash is applying for 
renewal and appellant has advised the Court of its strong belief that such com- 
petition is so unequal as to be hopeless (Appellant's Br. 27). 
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Il. APPELLANT'S CONTENTIONS ON THE 
MERITS ARE LACKING IN SUBSTANCE 
Quite apart from the question of standing, it is clear that there 
was no error in the actions of the Commission complained of here. 


The Commission's brief fully and adequately disposes of appel- 
lant's contentions that the notification procedure of Section 309(b) of 
the Communications Act cannot be waived by the interested parties. 
The Commission has forcefully demonstrated that neither the Act nor 


its legislative history suggests that the Commission is required to 


engage in time-consuming and unnecessary procedures to notify appli- 
cants of the necessity for a hearing, when they are fully aware of its 
necessity and expressly waive notification. 


It is also demonstrated in the Commission's brief and in the brief 
for Livesay that the Commission was fully justified in refusing to 
embark upon a hearing as to the good faith of the applicants in the 
channel 2 and channel 10 proceedings. No facts had been alleged 
which would raise reasonable doubts as to such good faith and the appli- 
cants had adduced facts which satisfactorily refuted appellant's wholly 
speculative inferences of secret agreements sought to be drawn by 
appellant. In essence, appellant charged that the frank disclosure by 
Wabash (R. 171-173) — that it had hoped to resolve the channel 2 case 
and avoid a prolonged hearing — must imply secret and dishonorable 
agreements. The obvious fact, fully documented in the pleadings 
reviewed in Livesay's brief, is that the parties in the channel 2 case 
had no agreements and they are continuing vigorously to contest for 

Wabash naturally does not subscribe to the belief of Livesay that it has a 
good chance to prevail in the hearing with Wabash, but Wabash recognizes 
Livesay's right to pursue its competing application. Appellant would have had 
the same right had it troubled to file a channel 10 application within the period 
permitted by law. Appellant is in the wholly inconsistent position of seeking to 


force the Commission to let it compete against Wabash at the same time appel- 
lant contends that Livesay must be in bad faith in competing against Wabash. 
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channel 2. At the same time, Wabash is vigorously resisting Livesay's 
effort to prevail in the channel 10 proceeding, and Livesay is vigorously 


pressing that effort. 


We desire only to add that appellant is asking this Court to adopt 
the extraordinary thesis that a member of the public has a vested right 
to needless delay of Commission action on pending applications in order 


to allow maximum time for him to consider filing a competing applica- 
tion. Appellant, whoiclaims to have been the moving proponent of 
allocation of channel 2 to Terre Haute (Appellant's Br. 3) failed to 
apply for that channel after the allocation was effected. And it failed 
to apply for channel 10 during the many months (April to September, 
1958) in which an application for that channel would have been accept- 
able for filing. 


Appellant sat back while Wabash applied for renewal and Livesay 
applied for channel 10 and appellant gave no indication that it was even 
considering an application. It was not until October 10, 1958, several 
weeks after the designation for hearing of the Wabash and Livesay 
applications had made the filing of further applications illegal, that 
appellant evinced an interest in the channel. Appellant's interest came 
too late as a matter of law and as a matter of equity. 
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CONCLUSION 


For the foregoing reasons, and those advanced by the Commission 


and Livesay in their briefs, the appeal should be dismissed insofar as 


review is sought of any actions or orders of the Federal Communica- 
tions Commission except the action of returning, as unacceptable for 
filing, appellant's application for a construction permit. That action 

should be affirmed. 


Respectfully submitted, 


ANDREW G. HALEY 
J. ROGER WOLLENBERG 


Haley, Wollenberg & Bader 
1735 De Sales Street, N. W. 
Washington 6, D.C. 


Attorneys for Intervenor 
Wabash Valley Broadcasting 
Corporation 


March 2, 1960 
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APPENDIX B 


FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 


REPORT NO. 5783 PUBLIC NOTICE - B 
59807 
June 4, 1958 


BROADCAST APPLICATIONS ACCEPTED AND TENDERED FOR FILING 


CALL 
FILE NO. APPLICANT & LOCATION LETTERS NATURE OF APPLICATION 


* * * *€£ &€ * *K& 


me. ae 


COMMERCIAL TELEVISION BROADCAST APPLICATION TENDERED FOR FILING: 


Livesay Broadcasting Co. NEW Construction Permit for a new 
Inc. station to operate on Ch. #10 
Terre Haute, Indiana 192-198 mes., ERP: Vis. 316 kw. 
(P.O. Box 322 c/o J.R. Livesay Aural 158 kw; Terrain: 1000 ft., 
1632-1/2 Broadway Avenue and unlimited hours. 

Mattoon, Dlinois) 





APPENDIX C 
February 3, 1958 


Messrs. David P. Pinkston and 
Leroy Elmore 

d/b/a Western Television Company 

P. O. Box 270 

Lubbock, Texas 


Gentlemen: 

This refers to your application for authority to construct a new 
television broadcast station to operate on Channel 5, Lubbock, Texas, 
which was tendered for filing on October 28, 1957, and re-tendered for 
filing on December 9, 1957, and January 27, 1958. 


As we pointed out to you in our letters of November 6, 1957 and 


December 17, 1957, returning your application, Section 1.724(b) [ now 


Section 1.106(b)(1)] of the Commission's Rules provides in effect for 
dismissal without prejudice of any application that is tendered for fil- 

ing later than the close of business on the day preceeding the day the 
previously filed mutually exclusive application or applications are desig- 
nated for hearing. Section 1.106(b)(3) provides further that the dismissed 
application will be eligible for refiling only after a "final decision is ren- 
dered by the Commission with respect to the prior application or applica- 
tions or after such application or applications are dismissed or removed 
from the hearing docket." As we previously pointed out, the action of the 
Commission taken on November 27, 1957, can not be construed as "desig- 
nation for hearing" within the meaning of Section 1.106, since this action 
was merely to remand the matter to the hearing examiner with instruc- 
tions to reopen the record for further hearing. 

Since your application was not filed timely under Section 1.106, and 
since a final decision of the Commission on the application of Texas 
Technological College, Lubbock, Texas (Docket No. 11934, File No. 
BPCT-2183) has not yet been rendered, your application is not accept- 
able for filing under Section 1.106(b)(1) of the Commission's Rules. 
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Tender of your application contingent upon the denial of the above 
mentioned application of Texas Technological College does not make 
such application acceptable for filing under the Commission's Rules. 
Accordingly, your application is returned herewith. 


Very truly yours, 


Mary Jane Morris 
Secretary 


Enclosure 
cc: Harry J. Daly, Esq. MIL/dpe:bf:B 





APPENDIX D 


FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 


REPORT NO. 5792 PUBLIC NOTICE - B 
60125 
June 17, 1958 


BROADCAST APPLICATIONS ACCEPTED AND TENDERED FOR FILING 


CALL 
FILE NO. _APPLICANT & LOCATION LETTERS _ NATURE OF APPLICATION 


* * * *€ * * HK *K 


ay gen 
COMMERCIAL TELEVISION BROADCAST APPLICATIONS ACCEPTED FOR FILING: 


BPCT-2514 Livesay Broadcasting NEW Construction Permit for a new 
Co., Inc. Commercial TV B/C Station Ch.#10 
Terre Haute, Indiana 192-198 mcs., ERP: Vis. 316 kw 
and Aur. 158 kw; Terrain 1000 feet 
and unlimited hours. 








APPENDIX E 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 
REPORT NO. 5793 PUBLIC NOTICE -B 
60149 
June 18, 1958 
BROADCAST APPLICATIONS ACCEPTED AND TENDERED FOR FILING 
CALL 
FILE NO. APPLICANT & LOCATION LETTERS _ NATURE OF APPLICATION 


* * * * * * K 


= 


FOR 


Mutually exclusive with pending renewal of license application of WTHI-TV, 
BRCT-193. 








APPENDIX F 


STATUTES AND RULES INVOLVED 


The relevant provisions of the Communications Act of 1934, as 
amended (47 U.S.C. Sec. 151 et seq.) and the Commission's Rules, at 


the times here relevant, were worded as follows: 


Section 309(a) and (b) (47 U.S.C. Sec. 309(a) and (b)): 


SEC. 309. (a) If upon examination of any application provided for 
in section 308 the Commission shall find that public interest, convenience, 
and necessity would be served by the granting thereof, it shall grant such 
application. 

(b) If upon examination of any such application the Commission is 
unable to make the finding specified in subsection (a), it shall forthwith 
notify the applicant and other known parties in interest of the grounds 
and reasons for its inability to make such finding. Such notice, which 
shall precede formal designation for a hearing, shall advise the appli- 
cant and all other known parties in interest of all objections made to the 
application as well as the source and nature of such objections. Follow- 
ing such notice, the applicant shall be given an opportunity to reply. If 
the Commission, after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall formally designate the 
application for hearing on the grounds or reasons then obtaining and 
shall notify the applicant and all other known parties in interest of such 
action and the grounds and reasons therefor, specifying with particularity 
the matters and things in issue but not including issues or requirements 
phrased generally. The parties in interest, if any, who are not notified 
by the Commission of its action with respect to a particular application 
may acquire the status of a party to the proceeding thereon by filing a 
petition for intervention showing the basis for their interest at any time 
not less than ten days prior to the date of hearing. Any hearing sub- 
sequently held upon such application shall be a full hearing in which the 
applicant and all other parties in interest shall be permitted to partici- 
pate but in which both the burden of proceeding with the introduction of 
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evidence upon any issue specified by the Commission, as well as the 
burden of proof upon all such issues, shall be upon the applicant. 


Rule 1.106, as amended December 11, 1957, effective February 3, 1958, 


was worded as follows: 


1.106 Consolidations. (a) The Commission, upon motion or upon 


its own motion, will, where such action will best conduce to the proper 
dispatch of business and to the ends of justice, consolidate for hearing: 

(1) Any cases which involve the same applicant or involve sub- 
stantially the same issues, or 

(2) Any applications which present conflicting claims. 

(b) (1) In broadcast cases, no application will be consolidated for 
hearing with a previously filed application or applications unless such 
application is substantially complete and tendered for filing not later 
than the close of business on the day preceding the day the previously 
filed application or applications are designated for hearing. 

(2) In non-broadcast cases, any application that is mutually 
exclusive with another application or applications already designated 
for hearing will be consolidated for hearing with such other application 
or applications only if the later application in question has been filed 
within 5 days after public notice has been given in the FEDERAL REGIS- 
TER of the Commission's order which first designated for hearing the 
prior application or applications with which such application is in con- 
flict. 

(3) Any mutually exclusive application filed after the date pre- 
scribed in subparagraphs (1) or (2) of this paragraph will be dismissed 
without prejudice and will be eligible for refiling only after a final 
decision is rendered by the Commission with respect to the prior appli- 
cation or applications or after such application or applications are dis- 
missed or removed from the hearing docket. 
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Rule 1.355(a) and (b), as amended December 11, 1957, effective February 
3, 1958, codified under the heading "The Manner in which Applications 
are Processed" was worded as follows: 


1.355 Processing of television broadcast applications. 


(a) Applications for television broadcast facilities are divided into two 
groups. 

(1) In the first group are applications for new stations or for 
major changes in the facilities of authorized stations, such as changes 
in frequency, significant increases in power and/or antenna height, 
significant changes in antenna location, and changes in station location. 

(2) The second group of applications consists of those which 
involve relatively minor changes in the facilities of authorized stations. 

(b) The Commission will not act on applications in paragraph (a) 
(1) of this section until 30 days have elapsed since the date on which 
"Public Notice" is given by the Commission of acceptance for filing of 
such application. If an amendment to such application is filed request- 


ing a major change as defined in paragraph (a)(1) of this section, the 


Commission will take no action until 30 days have elapsed since the 
date on which "Public Notice" is given of the acceptance for filing of 
such amendment. Where a later filed application or major amendment 
thereto is in conflict with another application, the 30-day limitation 
shall be applicable only to the earlier of the conflicting proposals. 


Rule 1.361, as amended December 11, 1957, effective February 3, 1958, 
codified under the heading "Action on Applications", was worded as 


follows: 


1.361 Grants without hearing of authorizations other than licenses 
pursuant to construction permit; procedure for filing objections. (a) An 


application for an instrument of authorization, other than a license pur- 
suant to a construction permit, will be granted without hearing where: 
(1) such application is in proper form; (2) there is not pending a mutually 
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exclusive application filed in accordance with paragraph (b) of this 
section; and (3) it appears from an examination of the application and 
supporting data, and upon consideration of objections filed pursuant to 
paragraph (c) of this section, that: (i) The applicant is legally, techni- 
cally, financially, and otherwise qualified; (ii) The application is not in 
violation of the provisions of law or this chapter or established policies 
of the Commission; and (iii) A grant of the application would otherwise 
serve public interest, convenience, or necessity. 

(b) In making its determinations pursuant to the provisions of 
paragraph (a) of this section, the Commission will not consider any 
other application as being mutually exclusive with the application under 
consideration unless such other application was substantially complete 
and was filed with the Commission not later than the close of business 
on the day preceding the day on which the Commission takes action with 
respect to the application under consideration. 

(c) Before Commission action on an application for an instrument 
of authorization, other than a license pursuant to a construction permit, 
any person may file objections to the grant. Such objection shall be 
signed by the objector. The limitation on pleadings and time for filing 
pleadings provided for in $1.13 shall not be applicable to any objections 
duly filed under this section. 


Rule 1.362(a), as amended December 11, 1957, effective February 3, 


1958, codified under the heading "Action on Applications", was worded 
as follows: 

1.362 Designation for hearing. (a) If the Commission is unable, 
upon examination of any application for an instrument of authorization 
other than a license pursuant to a construction permit, to make the 
findings specified in $1.361(a), it will without delay notify the applicant 
and all other known parties in interest of the grounds and reasons for 
its inability to make such findings, and of all objections made to the 
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application, as well as the source and nature of such objections. Follow- 
ing such notice, the applicant is given an opportunity to reply. If the 
Commission, after considering such reply, should still be unable to 
determine that a grant without hearing would be in the public interest, 

it shall formally designate the application for hearing upon the issues 
then obtaining and shall notify the applicant and all other known parties 
in interest of such action. 


Rule 1.362(c), as added February 18, 1959, effective March 2, 1959, and 
hence not on the books when the September 22, 1958 action here challeng- 
ed was taken, is worded as follows: 

1.362 Designation for hearing. (c) An applicant may at any time 
waive his right under Section 309(b) of the Communications Act of 1934, 
as amended, to the notice provided for in paragraph (a) of this section. 
The waiver, in the form of an amendment to the application, may be 
general or specific in its terms, and may be amended or withdrawn at 


any time prior to Commission action upon the application. The Com- 


mission will give effect to such waiver unless the Commission cannot 
make the findings specified in §1.361(a) for reasons not covered by the 
waiver or an applicant whose application is in conflict has not filed a 
similar waiver, or public interest considerations indicate otherwise. 
In such cases, the procedure set forth in paragraph (a) of this section 
will be followed. 





AGREED STATEMENT OF QUESTION PRESENTED 


1. Whether the Commission's action, in rejecting as untimely 
appellant*s application for Channel 10, erroneously deprived 
appellant of its rights to an Ashbacker hearing and improperly 


ignored: relevant public interest considerations, 
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the Motives of Wabash and Livesay in 
Requesting Designation, Its Rejection of 
Appellant’s Application As Untimely Was 
Therefore Proper, 


The Commission Properly Terminated Plains’ 
Status as a Party to the Proceeding. Its 
Refusal to Enlarge the Issues of the 
Proceeding at Plains’ Behest was Equally 
Proper. 


CONCLUSION 
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AGREED STATEMENT OF QUESTION PRESENTED 


Whether the Commission's action, in rejecting as 


untimely Appellant's application for Channel 10, errone- 
ously deprived Appellant of its rights to an Ashbacker 
hearing and improperly ignored relevant public interest 
considerations. 
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PRELIMINARY STATEMENT 


Intervenor, Livesay Broadcasting Co., Inc. ('Livesay") believes 
that the arguments in the Appellee's brief are completely dispositive of 
the Appellant's contentions and therefore, subscribes to and hereby 
adopts the Appellee's Argument as well as its Statement of the Case, and 
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Statement of Points: Intervenor Livesay also subscribes to the Argu- 
ment of Intervenor Wabash. Intervenor Livesay believes, however, 
that it is appropriate to supplement those Arguments in certain partic- 
ulars not explicitly covered in the briefs of Appellee and Intervenor 
Wabash. 


SUMMARY OF ARGUMENT 
I 


Appellant has no basis for a claim of injury or aggrievement flow- 
ing from the Commission's actions accepting the waiver of the Section 
309 (b) Notice and designating the Wabash and Livesay applications for 
hearing. Thus, the record negates any possibility that Appellant had any 
intention to file an application for Channel 10 at any time before the occur- 
rence of the cut-off event (designation for hearing) prescribed by the Com- 
mission's rules, but at most shows that Appellant's intention to file such 
application was not formulated until it learned of the designation of the 
Wabash and Livesay applications. Even if a waiver of Section 309 (b) 
letters had not occurred, it is clear from the record that it would not 


have been possible for Appellant to file a timely application. Moreover, 


by its own admissions to the Commission, Appellant did not desire to en- 
gage in a competitive proceeding with the Wabash renewal application. 


II 


There were no controverted issues of fact with respect to any of 
the matters as to which Appellant urges that a "threshold" hearing was 
required. All of the facts with respect to the matters upon which Appel- 
lant now predicates the alleged necessity of a "threshold" hearing were 
before the Commission in uncontroverted form,in the pleadings of the 
parties and on their face, Appellant's inferences as to the intentions and 
motives of the parties were illogical and absurd. Further, in making its 
determination upon such pleadings and without a "threshold" hearing, the 
Commission acted in accordance with Appellant's own request. 
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ARGUMENT 
I 


APPELLANT LACKS STANDING TO COMPLAIN OF THE 
COMMISSION'S ACTIONS ACCEPTING THE WAIVER OF 
THE SECTION 309(b) NOTICE AND DESIGNATING THE 
WABASH AND LIVESAY APPLICATIONS FOR COMPARA- 
TIVE HEARING SINCE IT HAS NO BASIS FOR A CLAIM 
THAT IT WAS AGGRIEVED OR PREJUDICED BY SUCH 
ACTIONS. : 

In the briefs of Appellee and Intervenor Wabash, it has been shown 
that a mere intention or expectation to file an application, which is not 
implemented by an actual filing before the occurrence of the cut-off 
event prescribed in the Commission's Rules (i.e. designation for hearing 
of an application mutually exclusive with that of the potential applicant), 
provides no basis for a claim of unlawfulness of the Commission's 
action refusing to accept such application when it is later filed. It has 
been shown also that Appellant had adequate notice and abundant time to 
file an application for Channel 10 long before the designation of the 


Wabash and Livesay applications for hearing. 


This is completely dispositive of Appellant's claim of error in 
the Commission's refusal to accept its application and accord it a com- 
parative hearing with the Wabash and Livesay applications. It will be 
shown herein that Appellant has no possible basis for a claim of prejudice 
or aggrievement arising out of the Commission's acceptance of the 
waiver of the Section 309(b) notice or its action of September 22, 1958 
designating the Wabash and Livesay applications for hearing and, 
therefore, it lacks standing to complain of such actions. In order to 
determine whether such prejudice or aggrievement exists, it is pertinent 
to examine the facts as to Appellant's actual intention and ability to file 
a timely application for Channel 10 if the waivers of the Section 309(b) 


notice had not occurred. 


In its brief, Appellant has sought to create the impression that for 
some time prior to the designation of the Wabash and Livesay applications 
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for hearing, it intended to file an application for Channel 10. It does 
not make clear, however, whether it expected to wait to see whether 
Wabash would obtain a final grant for Channel 2, or until the Commis- 
sion had sent Section 309(b) notices to Wabash and Livesay. However, 
the record compels the conclusion that its desire to file an application 
for Channel 10 was not conceived until after it learned of the Commis- 
Sion's action designating the Wabash and Livesay applications for 
hearing. 


It is first to be noted that on August 16, 1957, the principals of 
Intervenor Livesay had filed comments in a rule-making proceeding 
(Docket No. 12065) involving a proposal to delete Channel 10 from 
Terre Haute, Indiana, and re-assign it to Lafayette, Indiana, in which 
they clearly indicated their intention to apply for Channel 10 in Terre 
Haute. (R. 183-184). Appellant was a party to these rule-making pro- 
ceedings and resisted the proposed re-assignment because it would 
constitute a major invasion of the area served by its station in Spring- 


field, Illinois. (Channel Assignment in Terre Haute, 16 Pike & Fischer 
R.R. 1640, 1643.) Appellant thereby became fully aware that an applica- 
tion for Channel 10 would be filed by Livesay. 


When Intervenor Livesay's application was later filed and the 
Commission issued public notices announcing that it was mutually ex- 
clusive with the Wabash renewal application, Appellant was then clearly 
on notice of the fact that a comparative hearing for Channel 10 would 
necessarily be required. If, in fact, Appellant at that point intended to 
file an application for Channel 10, it most certainly would have taken 
some overt step manifesting such intention within the next three months. 
But the record nowhere provides the slightest evidence that Appellant 
took any such step in this period. Appellant implies that it took no such 
step because it believed that it would have plenty of time after the send- 
ing of the 309(b) notice to file such an application. Appellant does not 
assert that it would have, nor does it explain clearly how it could have, 





4) 


filed such application during the period between the time of such notice 
and the time of possible designation for hearing. 


In its brief, Appellant creates the misleading impression that 


there is a minimum period of time after the sending of a 309 (b) notice 
("McFarland" letter) within which a television application can safely be 
prepared and filed. It suggests that it is an almost universal practice 
for the Commission to give public notice of the sending of McFarland 
letters, and that any potential applicant would then have a minimum of 
six weeks in which to prepare a competing application (Br. p. 19). The 
fact of the matter is that such public notice is rarely given since 
virtually all "McFarland" letters are sent by the staff under delegated 
authority. In addition, regardless of how much time is given for reply 
(and it is sometimes less than 30 days), the applicants concerned may, 
and frequently do, reply immediately, stating that they desire prompt 
designation for hearing. In such cases, the Commission is in a position 
to issue its designation order shortly after the date of sending the 
"McFarland" letter. 


An examination of the record shows that at no time has Appellant 
directly asserted that it had taken any of the many required steps in the 
preparation of an application for Channel 10, prior to the time it learned 
of the designation of the Wabash and Livesay applications for hearing. 
In the instant situation, if the Commission staff had sent a McFarland 
letter to these applicants on September 22, 1958,7 the date when the 
applications were designated for hearing, Appellant would have had to 
do the following things in the unascertainable ensuing period before 
designation for hearing would occur: 


1. Appellant would have had to learn of the sending of 
the letter through the practice of its counsel in making a 


1 On that date, such letters were long overdue, considering the fact that the 
applications had been on file for more than three months. 
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“cursory monthly examination of the pertinent applica- 
tion file't (See Appellant's Br. pp. 19-20) 2 


2. Thereafter, it would have had to start and com- 
plete the time-consuming task of finding a suitable 
transmitter site. 


3. After a suitable site was found, Appellant would 
have had to complete negotiations for the purchase or 
optioning of that site, which may also be very time- 
consuming. 


4. Only after Appellant had procured a suitable site 
could Appellant's consulting engineer begin work on and 
prepare the extensive engineering portions of the appli- 
cation, another time-consuming task. 


>. During the time that steps 1 through 4 were 
occurring, Appellant's attorneys and/or its principals 
could presumably be working on the extensive program- 
ming, financial and other portions of the application, 
another time-consuming project which normally takes 
much longer than steps 1 through 4. 


Thus, bearing in mind that the period between sending of the notice 
and designation for hearing could not possibly be determined with any 
certainty, it is preposterous to suppose that Appellant intended to start 
and complete preparation of an application in that period. Indeed, the 
proof of this is found in the fact that Appellant actually needed from 
September 22, 1958 to December 29, 1958, a period of 14 weeks, to 
prepare and file its application. It is obvious that Wabash and Livesay 
were determined to have an early designation for hearing. And Appellant 


z Whether the "monthly" examination of the Livesay and Wabash files would 
have been made by Appellant's counsel as early as September 23, 1958 or as late 
as October 22, 1958, is not disclosed by Appellant. 
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was chargeable with knowledge that these applicants could shorten the 
period by immediate reply to McFarland letters and by requesting a 
prompt designation. It is, therefore, incredible that Appellant could have 
intended to file an application for Channel 10 between the time of sending 
of a notice and designation for hearing. 


Appellant had available adequate means for implementing an 
intention to file an application before designation for hearing. During 
the entire period before designation, Applicant was necessarily aware 
that the Livesay application then specified a location which it believed to 
be harmful to its station in Springfield, Illinois. It was upon this very 
ground that Appellant was later permitted to intervene, conditionally, in 
the Channel 10 hearing. (R. 223-224). If Appellant intended to file an 
application for Channel 10 or been desirous of protecting its ability to 
file such an application, it undoubtedly would have informed the Commis- 
sion of its interest, and it would thereby have. become a "known party in 
interest" and thus assured itself of an opportunity to object to any later 
requests for waiver of the Section 309 (b) notice. As pointed out in the 
Appellee's brief, the Commission had followed the practice of accepting 
such waivers in past cases of which public notice had been given in pub- 
lished Commission decisions and in the Federal Register. 


The foregoing conclusions are particularly compelling in view of 
the fact that Appellant has never asserted in any of its pleadings that it 
had ever had any intention, at any time before it learned of the designa- 
tion for hearing of Intervenors' applications, to file an application for 
Channel 10; nor has it ever supplied a scintilla of evidence as to such 
intention. Surely, if Appellant's claim of prejudice were genuine, it 
would certainly have asserted that it had such intention, and it would 
have been able to point to at least one of the myriad possible indicia of 
such an intention. Equally important is the fact that Appellant's own 
contentions directly belie any sincere intention or desire on its part to 


prosecute an application which is mutually exclusive with the Wabash 
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renewal application. For, the entire thrust of its argument to the Com- 
mission and to this Court has been, and is, that it has always believed . 
that it is hopeless and fool-hardy for any applicant to engage in a com- 
parative hearing with the renewal application of an existing station. 


Because of the ambivalent and confused nature of Appellant's 
contentions, it is virtually impossible to understand just what relief 
Appellant seeks in this appeal. Appellant implies without saying so, 
that it was innocently standing by as a putative applicant for Channel 10, 
waiting until Wabash vacated that Channel, because it believed that it 
would be useless for anyone to compete with the Wabash renewal appli- 
cation. Yet, in the next breath, it argues that a Section 309 (b) notice 
should have been sent to Wabash and Livesay in order that Appellant 


could have had an opportunity to engage in the very contest in which its 
chances were hopeless.° It is, therefore, impossible to see any legiti- 


mate reason for Appellant's present insistence upon such opportunity, 
or to find the slightest basis for a claim that it was prejudiced or 
aggrieved by the waiver of the Section 309 (b) Notice or the allegedly 
premature designation of the Wabash and Livesay applications for 
hearing. 


S Appellant contends that the Commission may have improperly designated 
the Livesay application for comparative hearing with the Wabash renewal because 
a "threshold" hearing may disclose that the Livesay application was contingent. 
Appellant's contentions on this matter have been fully disposed of in Appellee's 
brief and are further dealt with below under Point I. It is abundantly clear that, 
by Appellant's own admissions, the application which it filed and which it claims 
is entitled to comparative consideration, must necessarily be contingent in view 
of Appellant's alleged conviction as to the futility of efforts by a new applicant to 
prevail over an existing station in a comparative hearing. This being the case, 
Appellant is in no position to claim aggrievement from any of the Commission's 
actions of which it complains. 





II 


THE COMMISSION PROPERLY REFUSED TO ENLARGE THE 

ISSUES IN THE CHANNEL 10 HEARING OR TO HOLD A 

SEPARATE "THRESHOLD" HEARING WITH RESPECT TO 

INTERVENORS' MOTIVES AND INTENTIONS, SINCE NO 

CONTROVERTED ISSUES OF FACT WERE RAISED BY THE 

PLEADINGS BEFORE IT 

In this Appeal, Appellant contends in effect that, assuming the 
Commission could lawfully accept the Intervenors' waiver of the Section 
309 (b) notice, the Commission abused its discretion in refusing to en- 
large the issues in the Channel 10 hearing or to hold a separate "thresh- 
old" hearing as to Intervenors' motives and intentions. Appellant's 
complaint here appears to be that it should have been given an opportu- 
nity to conduct a preliminary discovery proceeding in which it hoped to 
be able to uncover evidence of wrongdoing which might have resulted in 
opening the door to the filing of an acceptable application by Appellant. 
Appellant has made no more clear in its Brief, than it did in its plead- 
ings to the Commission, what facts it would develop, or how any facts 
it might develop could properly produce such result. This is apparent 


from an examination of the Appellant's pleadings to the Commission. 


Although Appellant's pleadings were replete with innuendo and 
suspicion as to the possibility of improper understandings between 
Wabash and Livesay or among Wabash, Livesay and Illiana, it made no 
allegation that such understandings existed. Therefore, its assertions 
were clearly demurrable. Moreover, in response to Appellant's non- 
factual assertions, the parties whose conduct was questioned, directly 
and categorically denied the existence of the understandings inferred by 
Appellants. Thus, Wabash in its Opposition to Appellant's Petitions to 
Enlarge Issues and for Reconsideration, set forth in detail the reasons 
for its waiver of the Section 309(b) notice, and these facts, together 
with other direct and positive denials of Appellant's inferences, dispelled 
all suggestion that there had ever been, or that there were then, any im- 


proper understandings among the parties (R. 167-169; 17 1-173). 
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Although liana was not a party to the Channel 10 proceeding and 
was, therefore, not called upon to reply to Appellant's charges, it never- 


theless filed with the Commission a statement, which was served on 
Appellants, in which it categorically asserted that there had "not been 
and there are not now, any agreements or understandings among the 


parties", and that liana "has not entered into any agreements or under- 
standings with respect to the utilization of Channels 2 or 10, or both, in 
Terre Haute, has not withheld material facts and, it is respectfully sub- 
mitted, has not abused the Commission's processes in any manner." 
(R.219) Livesay in its Opposition, stated categorically that its applica- 
tion "was filed with the sincere intention of prosecuting it and obtaining 

a grant on Channel 10 at the very earliest possible date". It denied the 
"innuendos" made by ‘Appellant, and asserted that its waiver of the 
Section 309 (b) letter "was motivated only by a desire for expeditious 
consideration of its application" in order that a second television outlet 
might become available at an earlier date than might otherwise have been 
possible (R.187). In its reply, Appellant merely engaged in argumentative 
contentions that the statements made by Wabash constituted admissions 
tending to confirm Appellant's suspicions (R. 211-215). 


Thus, the Commission had before it, on the one hand, no direct 
factual allegations but only the inferences, suspicion and argument in 
Appellant's pleadings, and, on the other hand, the direct and categorical 
allegations in the pleadings of the opposing parties which not only denied 
the suspected "understandings" but which were buttressed factually by 
affirmative assertions. Therefore, treating the matter as on motion for 
summary judgment, there was no issue of fact presented warranting a 
hearing or further inquiry to determine whether the suspected under- 
standings and motives existed. 
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Indeed, Appellant obtained the very kind of inquiry which it 
requested in its Petition for Reconsideration. It asked the Commission 
"to obtain a full disclosure from the parties hereto, as well as Iliana 
Telecasting Corp., of their understandings or intentions with respect 
to the prosecution of their applications and to determine whether such 
understandings are consistent with the public interest, Commission 
policy, rules and decisions." (R.144). In reply, the parties informed 
the Commission that they had no understandings and made it clear that 
they intended to prosecute their applications. And the Commission 
decided, upon the uncontroverted facts before it, that there was no 
reason in the public interest, under Commission policy, or under its 
rules and decisions, why its order designating the Wabash and Livesay 
applications for hearing should be set aside. Although Appellant requested 
that the order of designation be set aside before such information was 
obtained by the Commission, obviously, Appellant's sole purpose in this 
was the illegitimate one of eliminating the valid procedural bar to the 


proposed filing of a belated application by Appellant. It is equally 
obvious that there was no reason for the Commission to first set aside 


its order of designation either to conduct the requested inquiry or for 
the purpose of holding the "threshold" hearing which Appellant now 
claims should have been conducted. 


On their face, Appellant's inferences and suspicions were incon- 
gruous and illogical. Appellant's inferences were in substance that 
Livesay amended its application to make it mutually exclusive with the 
Wabash renewal, and that Livesay and Wabash later requested a waiver, 
pursuant to understandings whereby there would be an early designation 
of the Livesay and Wabash applications for comparative hearing before 
any other application could be filed for Channel 10, after which Iliana 
would change its Channel 2 application to one for Channel 10, making 
possible an uncontested grant of Channel 2 to Wabash and leaving Live- 
say and liana free either to fight it out for Channel 10, to merge, or to 


make some other deal. 
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It is patently incongruous to suspect that Livesay and/or the other 
parties could reasonably have expected that, after public notice was 
given that the Livesay application was mutually exclusive with the 
renewal application, no one else would file for Channel 10 within the 
period before designation for hearing. It is equally incongruous to 
assume that the parties expected that the waiver of the Section 309(b) 
notice by Wabash and Livesay, over three months after Livesay filed, 
would be the vehicle by which Illiana, and Illiana alone, would be able 
to get into the proceeding for Channel 10 by amending its application 
from Channel 2 to Channel 10. How Iliana could do this after the 
Channel 10 cut-Off date, is a mystery unless Appellant is suggesting 
that the Commission would necessarily waive the cut-off rule for Dliana 
and allow it to get into the Channel 10 proceeding. But even had the Com- 
mission given such a waiver to liana, it could not be safely assumed 
that a similar waiver of the cut-off rule would not similarly be available 
to any new applicant, including Appellant, who might then file for Channel 


10. Indeed, if Wabash, in order to get Iliana out of the Channel 2 pro- 
ceeding, had desired to raise an "umbrella" over Livesay and Dliana 

with respect to Channel 10, it would seem that Wabash would have resisted 
a waiver of the Section 309(b) notice since only by a delay in the designa- 


tion of the Channel 10 applications for hearing could there be any assurance 
that Illiana could amend to Channel 10 under the Commission's cut-off 
rules. 


Appellant's suspicions of venal doings stem from its alleged belief 
that chances that a new applicant can prevail over Wabash in a competitive 
hearing for Channel 10 are hopeless. Appellant ignores the fact that any 
applicant has a statutory right to file an application competitive with any 
renewal application. Appellant's argument assumes that in this situation, 
the Commission will inevitably ignore the public interest merits of the 
new applicant. It is clear, however, that Appellant is less than candid in 
advancing such a belief since it asked the Commission, and it is now ask- 
ing this Court, to require a comparative hearing between Appellant, as a 
new applicant, and Wabash. 
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It should have been perfectly obvious to Appellant, through its 
tardy vigilance in following the proceedings on the Wabash-Livesay - 
applications, that Livesay has had ample reason for a belief that its 
application for Channel 10 has more than a reasonable chance of pre- 
vailing on its merits over the Wabash renewal application, based upon 
valid public interest considerations. It is clear from the record that 
Livesay believes that it has a substantial basis for preference in the 
fact that its application proposes service superior to the service ren- 
dered and proposed by Wabash on Channel 10, including the fact that 
Livesay would provide service to areas which now receive no television 
service. Thus, Livesay has vigorously and successfully prosecuted 
before the Commission, over the opposition of Wabash, an appeal urging 
that Livesay was lawfully entitled, under the ruling of this Court in Hall 
v. Federal Communications Commission, 99 U.S. App. D.C. 86, 237 F.2d 
567 (1956), to submit engineering evidence, excluded by the examiner, 
as to the engineering facts establishing such superiority. (Wabash Valley 
Broadcasting Corp., 18 Pike & Fischer R.R 1021.) Moreover, there are 
a number of other grounds which, together with the foregoing, provide 
ample basis for a belief that Livesay can prevail, including the fact that 
it will provide greater integration of ownership and management, more 
diverse ownership, and a substantial amount of past broadcast experience 


by its owners. 4 


One further matter merits mention here. Appellant has suggested 
that Livesay and Wabash have been "going through the motions" of holding 
an adversary hearing, falsely intimating that little, if any, evidence has 
been submitted. The fact of the matter, undisclosed to the Court by Appel- 
lant, is that the hearing, which has now concluded, was held under the 


. Livesay recognizes, as Livesay has already stated on the record (see Appel- 
lant's Brief, p. 29, fn. 1), that should Wabash's application for Channel 2 be granted, 
Livesay's chances to obtain a grant would be improved. But, it does not follow from 
this, as Appellant has inferred, that Livesay regards its chances as "non-existent" 
or that this makes Livesay's application contingent. 
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written procedure method which the Commission has constantly 
encouraged in order'to expedite hearings and to avoid voluminous 
records. The evidence including the written exhibits, actually com- 


prises well over 700 pages, prepared at great expense to the parties. 
In addition, the principal stockholders of each applicant, and the manager 
of Wabash, came to Washington to testify at the hearing. 


In summary, the contentions made by Appellant are self-defeating. 
If Wabash should prevail over Livesay, as Appellant claims must be the 
case, Appellant would have no cause for complaint since by Appellant's 
own arguments, Appellant too would necessarily have lost if ithad been 
competing with Wabash. Should Wabash vacate Channel 10 as a result 
of a grant to it of Channel 2, Appellant would then have every opportunity 
to file an application for Channel 10. And if Livesay should prevail 
(whether or not Wabash should move to Channel 2), Appellant has no 
greater cause for complaint or for claiming aggrievement since it 
would have been because of Appellant's own decision, and its unwilling- 
ness to compete for Channel 10, that it lost its opportunity, and not 
because of any action of the Commission, or any conduct of Intervenors 


or anyone else. 


CONCLUSION 
Appellant has completely failed to show any basis for its appeal. 


WHEREFORE, it is respectfully submitted that the appeal must 
be dismissed or that the actions appealed must be affirmed in all 
respects. 


Respectfully submitted, 


BENEDICT P. COTTONE 


COTTONE AND SCHEINER tie ame Phas N.W. 
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